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XIII. AUTHORIZATION OF COMPETITIVE SERVICE 


We have pointed out that, in a sense, there is a question 
of choice of carrier even when there is only one applicant 
for a new route if there is already a service between the 
points in question. For in that case the Civil Aeronautics 
Board decides whether all the traffic is to be handled by 
the existing service or whether another carrier is'to be 
selected to carry a portion.’ 


A. Existing Connecting Service 


Even where the existing service is a connecting service 
between different carriers, the Board takes the existing 
service into account.” Repeatedly the Board has said that 
it will not provide for a one-carrier service between all 
combinations of cities in the country. And before it had 
yielded to the argument that one-carrier service is 1pso 
facto preferable to connecting carrier service,’ there had 
been some indications that it might rely on its power to 





* Member of the bars of the District of Columbia and New York. LL.B., 
Columbia 1933. 
1 Supra pp. 4-5. 

? Cincinnati-New York Additional Service, 7 «. B. ap. ee. Mane 
(1947). [References to opinions not yet in the eos will be in this form; 
the numbers in parenthesis refer to the pages of the mimeographed copy of the 

opinion as issued by the Board.] 
3 Supra p. 62. 
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improve connecting service as a means for providing bet- 
ter service to the public rather than grant new routes and 
thereby divert traffic from existing services.‘ 

While the possibility of choosing to improve existing 
connecting service remains largely unexplored, it may be 
predicted that, as the tempo of airline expansion slows, 
this possibility will receive much more attention.” The 
Board has very broad power, under sec. 404 of the Act, 
to require connecting carriers to establish and maintain 
appropriate through service. Pursuant to this power the 
Board can go so far as to require connecting carriers to 
interchange equipment thus providing single plane serv- 
ice between points on the lines of different carriers.° One 
or another member of the Board has kept bringing to the 
fore the possibility of meeting public needs through im- 
proving connections,’ which, indeed, are sometimes quite 
as effective as, or even more effective than, a competing 
one-carrier service.* 

Moreover, with far greater frequencies the problem of 
effecting convenient connections is much less severe than 
formerly.’ Fleets are being expanded and it is probable 
that in a number of cases only the physical limitations of 
airports and traffic control will keep frequencies from 
being increased even more than is presently planned. 
Certainly when, between points such as New York and 
Washington, schedules are provided with trolley car 


4E.g., Eastern Air Lines, Memphis-Greenville Operation, 4 C. A. B. 429, 
436 (1943); Braniff Airways, Houston-Memphis-Louisville Route, 2 C. A. B. 
353, 377-378 (1940); National Airlines, Daytona Beach-Jacksonville Operation, 
1C. A. A. 612, 635-636 (1940). 

5 Northwest Airlines, Detroit-Washington Service, 7 C. A. B. ...., .... (dis- 
sent of Mr. Landis, pp. 3-5) (1947). 

6 Cf. United States v. Pennsylvania R. R. Co., 323 U. S. 612, 65 Sup. Ct. 
485, 89 L. ed. 499 (1945). Westwood and Jennes, Compulsory Interchange of 
Aircraft Between Connecting Air Carriers, Va. L. Rev., January, 1948. 

7 Northwest Airlines, Detroit-Washington Service, supra note 5 at .... 
(dissent of Mr. Landis, pp.3-5) ; Northwest Airlines, Chicago-Milwaukee-New 
York Service, 6 C. A. B. 217, 243-246 (1944) ; Delta Air Corporation, Service 
to Atlanta and Birmingham, 2 C. A. B. 447, 495 (1941). 

8 Great Lakes Area Case,7 C. A. B. ...., .... (dissent of Mr. Ryan, pp. 5-7; 
dissent of Mr. Lee, p. 2) (1947); Mid-Continent Airlines, Kansas City-New 
Orleans Service, 6 C. A. B. 253, 265-266 (1945). 

* Cf. Latin American Air Service, on reconsid., 7 C. A. B. .., .. (6, 11-12) 
(1947). 
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frequency, the advantages of providing one-carrier serv- 
ice to points beyond in order to avoid the need to make 
connections at one or the other of these terminals become 
far less marked than they were at a time when a connec- 
tion might require a wait of two or three hours.” If the 
airports and traffic control can handle the planes the like- 
lihood of quarter hour departures between such points is 
not remote. 


B. Existing One-Carrier Service 


Where the existing service is a one-carrier service it is, 
of course, more difficult to choose to authorize a new one. 

The Board has more than once pointed out that, if the 
existing Carrier is not providing the service needed, it 
has the power to compel that carrier to comply with the 
public’s requirements. And, in denying an application 
for a duplicating operation, it has often been at pains to 
find that the existing service has not been shown to be 
deficient." Whether, in view of its power to correct defi- 
ciencies, it would go so far as to rely on that power and 
refuse to authorize a new service even if the existing serv- 
ice were shown to be deficient has never been squarely 
decided since the Board has yet to make an unequivocal 
finding that an existing carrier’s service has been defi- 
cient.” The Board has, on occasion, granted authoriza- 
tions to the existing carrier looking to an improvement 
in its service rather than certificating a new operation.“ 
And in one rather obscure opinion it came very near hold- 


OC}. 6. MB ....- H). 

11 Cincinnati-New York Additional Service, supra note 2 at .... (11); 
Pacific Case, 7 C. A. B. 209, 233-234 (1946); Continental Air Lines, Texas 
Air Service, 4 C. A. B. 215, 239 (1943). 

12 F.g., Eastérn Air Lines, Memphis-Greenville Operation, supra note 4, at 
436. 

18 But cf. Eastern Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 
435-436, 460 (1945) ; Colonial Airlines, Atlantic Seaboard Operation, 4 C. A. B. 
552, 554 (1944); American Airlines, East-West California Service, 4 C. A. B. 
297, 316-317 (1943). See infra pp. 209-211. 

14 Braniff Airways, Memphis-Oklahoma City-El Paso Service, 6 — A. B. 
169, 176 (1944); cf. Kansas City-Memphis-Florida Case, 7 C. A. 
cane Soe (1947) ; Pacific Case, supra note 11, at 229; Northwest ye ey 
Chicago-Milwaukee-New York Service, supra note 7, at 236. 
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ing (or saying) that if the existing carrier is adequately 
meeting, or can adequately meet, the need for transporta- 
tion there can be no justification for certificating another 
carrier.”** 

There can be no doubt that during its early days the 
Board was acutely conscious of the waste of purely dupli- 
cating service, the need to avoid an unnecessary burden 
of subsidy, and the desirability of protecting existing car- 
riers. It would not agree with Pan American’s argu- 
ment that there should be a monopoly of international 
service,° but its general approach was a conservative one. 
In one of its first cases it said: 

. . . Congress intended the Authority [now the Board] to ex- 
ercise a firm control over the expansion of air transportation 
routes in order to prevent the scramble for routes which might 
occur under a “laissez faire” policy. Congress, in defining the 
problem, clearly intended to avoid the duplication of transporta- 
tion facilities and services, the wasteful competitive practices, 
such as the opening of nonproductive routes, and other uneco- 


nomic results which characterized the development of other modes 


of transportation prior to the time of their governmental regu- 
lation. (Emphasis added.)*? 


While the Board promptly explained that it would au- 
thorize a new, non-duplicating route even though it 
would not be self-supporting for a long time to come,” it 
certainly looked askance at duplication,” even where the 
existing service was a two-carrier connection.” 

In line with this approach, the Board took steps, when 
a new service was authorized, to keep the new carrier 


15 Pan American Airways, Los Angeles-Mexico City Operation, 2 C. A. B. 
807, 814, 821 (1941). But cf. American Export Airlines, Trans-Atlantic Serv- 
ice, 2 C. A. B. 16, 30, 34-35 (1940). 

16 American Export Airlines, Trans-Atlantic Service, supra note 15. 

17 Northwest Airlines, Duluth-Twin Cities Operation, 1 C. A. A. 573, 577- 
578 (1940). 

18 Continental Air Lines, Roswell-Hobbs-Carlsbad Operation, 1 C. A. A. 
598, 600-601 (1940). 

19 Mid-Continent Airlines, Twin Cities-St. Louis Operation, 2 C. A. B. 63, 
93-94 (1940). 


rae Airlines, Daytona Beach-Jacksonville Operation, supra note 4, 
at 
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from serving markets already being served by imposing 
restrictions, closed door,” and otherwise.” 


C. Entry Mileage Doctrine 


Even among its earliest cases, however, there is found 
the application of the “entry mileage” doctrine. In the 
first case applying that doctrine, in which PCA was per- 
mitted to parallel American between Buffalo and Erie, 
whence each carrier would operate on to non-competi- 
tive points, the Board expressed the doctrine thus: 

. Moreover, where competitive duplication of service is only 
incidental to the development of two or more routes which 
do not parallel one another through the major portion of their 
lengths, but which converge at some point and thence extend to a 
common terminal, the establishment of competing services is in 


some cases in furtherance of the objectives of the Civil Aero- 
nautics Act.** 


This doctrine has been applied in a variety of situations.” 
Essentially, however, it reflected an apologetic attitude 


toward the authorization of competitive service and as 
the Board later came to accept competition as desirable 
the need for resorting to the doctrine diminished even in 
situations apparently well suited to its application.” 


D. Competition as a Desideratum 


The conservatism seemingly disclosed by some of the 
things said in the early opinions did not last long. 


21 Pacific Alaska Airways, Seattle-Juneau Operation, 1 C. A. A. 683, 687- 
re an United Airlines, Grandfather Certificates, 1 C. A. A. 136, 141 


(1940). American Aviation, Pick-Up, Delivery Service, 2 C. A. B. 133, 146 


23 Pennsylvania-Central Airlines, Youngstown-Erie-Buffalo Operation, 1 C. 
A. A. 811, 815 (1940). 

24 Texas-Oklahoma Case, 7 C. A. B. ...., .... (18-19) (1946); oe 
Airways, Memphis-Oklahoma City- El Paso Service, on reconsid., 6 C B. 
305, 308 (1945); American Airlines, East-West California Service, Be Fay note 


13, at 316; Mid-Continent Airlines, Twin Cities-St. Louis Operation, supra 
note 19, at "0 


cisaay?” Northeast Airlines, Boston Service. 4 C. A. B. 686, 690, 693-695 
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1. The Background. 


The Board had come into office at a time of financial 
crisis in the airline industry.” ‘“Cut-throat” competition 
had been pointedly decried.” The Airmail Act of 1934, 
which had been the legislative charter for the domestic 
carriers preceding the Civil Aeronautics Act, was amend- 
ed in 1935 so as to forbid a holder of airmail contracts 
from inaugurating any service, apart from service pro- 
vided under such contracts, which would compete with 
an airmail contract operation of another carrier. ‘This 
enabled the Post Office Department to minimize compe- 
tition and thus, presumably, to minimize subsidies. The 
air transport system bequeathed to the Board by the 
“grandfather” clause of the Civil Aeronautics Act had 
been so laid out as to keep each carrier in a more or less 
separate zone, with direct competition limited to the busi- 
ness between a few main centers such as New York- 
Chicago, New York-Los Angeles, New York-Washing- 
ton, Chicago-Dallas, Chicago-St.Louis, and Chicago- 
Kansas City. Even this paralleling probably had not 
been for the purpose of affording competition but was 
purely incidental to the effort to provide each carrier 
with a self-contained system, and some of the paralleling, 
such as Chicago-Kansas City, had never been authorized 
by airmail contracts.” Even so, the mail pay under the 
old Airmail Act had proved insufficient for the carriers 
and at the very outset of its régime the Board was faced 
with the apparent need to increase mail pay considerably. 
It was undoubtedly very conscious of the desirability of 
avoiding any action which would add to subsidy require- 
ments unless some entirely new service would result.*° 


26H. Rept. 2254, 75th Cong., 3d Sess. (1938) p. 2. 

27 Ibid. See also H. Rept. 911, 75th Cong., Ist Sess. (1937) p. 19. 

2849 Start. 614, 619 (1935). 

29 Braniff Airways, Grandfather Certificate, 1 C. A. A. 291, 293 (1939) ; 
Transcontinental & Western Air, Grandfather Certificates, 1 C. A. A. 190, 
193, 195 (1939). 

30 Cf. Continental Air Lines, Roswell-Hobbs-Carlsbad Operation, supra note 
* at on Northwest Airlines, Duluth-Twin Cities Operation, supra note 
17, at -578. 





CHOICE OF THE AIR CARRIER 165 


However there was included in sec. 2 of the Civil Aero- 
nautics Act a provision that the public convenience and 
necessity should be deemed, among other things, to re- 
quire: 

Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense. 

This language was notable not because of what it said but 
simply because it appeared at all. What it says—liter- 
ally— is quite innocuous: Competition is in the public 
interest if it is necessary to accomplish the aims of the 
Act. The language does not say that competition is one 
of the aims of the Act. But no such language appeared 
in Title I or II of the Interstate Commerce Act. Hence 
it may have been of some significance that in the air law 
Congress at least referred to competition. 

Moreover the importance of competition as a factor in 
the airline system bequeathed to the Board was in reality 
greater than might have been supposed from a casual 
glance at the map. All of the carriers in those days were 
scrambling for business; the sale of a single ticket back 
in 1936 or 1937 was an event. The three transcontinen- 
tals, American, United, and TWA, were directly com- 
peting between New York and Chicago which was a rel- 
atively vital market—of such relative importance to the 
small operations of those days that the carriers’ general 
standards of service would be directly affected by their 
efforts to keep pace in that one market. And apart from 
direct competition there was a considerable amount of 
indirect competition. American might (and did) per- 
suade a New York passenger for San Francisco to travel 
American to Los Angeles, where he would connect with 
United for San Francisco, instead of going United all 
the way. In addition, airline sales philosophy in those 
days made much of the fact that each passenger should 
be made to feel a personal relationship to the airline. If 
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Eastern pleased him it was felt by that airline that it 
would be easier to get him to travel Eastern again rather 
than to take a train or to decide not to make a trip at all, 
or to go to Miami via Eastern rather than to Tucson via 
American for a winter vacation. In short the competitive 
drives were real even though direct paralleling competi- 
tion was quite limited. 

The presence of these competitive urges had been 
thought important to progress. A special commission 
provided by Congress to appraise American civil avia- 
tion had reported in 1935 that the competitive spirit was 
largely responsible for the high quality of American air 
transportation.” 

Furthermore there was undoubtedly a mild nervousness 
about the dangers of “monopoly” when the Act was under 
consideration. A committee representing the administra- 
tion, designated at the President’s request in September, 
1937, from among the different departments having to do 
with aviation, had held hearings and drafted a bill® 
which appeared as an unnumbered committee print of 
the House Committee on Interstate and Foreign Com- 
merce and which provided that certificates of convenience 
and necessity should be limited to terms of no more than 
ten years.” ‘That bill was never introduced and the lim- 
ited term suggestion was very quickly abandoned. 

The interdepartmental committee’s bill also contained 


31 Infra p. 189. 

82 Hearings before House Committee on Somer and Foreign Commerce 
on H. R. 9738, 75th Cong., 3d Sess. (1938) pp. 36 

33 This print appears under the date of January 4, 1938. A copy is in the 
files of the Air Transport Association of America. In 1928 the air mail law 
was amended to provide for the conversion of domestic air mail contracts, after 
a period of satisfactory performance, into “route certificates” good for periods 
of not more than 10 years. 45 Stat. 594 (1928); 46 Srar. 259 (1930); see 
Ballard, Federal Regulation of Aviation (1947) 60 Harv. L. Rev. 1235, 1244-1246. 
Then in sec. 6(c) of the Air Mail Act of 1934, 48 Stat. 935 (1934), it was pro- 
vided that a domestic air mail contract, upon satisfactory performance, could be 
“continued in effect for an indefinite period,” and could be cancelled only after 
hearing. Representatives of the carriers once contended that a contract, so 
extended, was a permanent franchise cancellable only for cause. Hearings be- 
fore House Committee on Interstate and Foreign Commerce on H. R. 5234, 
75th Cong., Ist Sess. (1937) pp. 100-105. The foreign air mail contracts had 


been limited to periods of not more than ten years. 45 Strat. 248 (1928), 1449 
(1929). 
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a stronger “pro-competition” policy statement than the 
statement which Congress adopted in sec. 2 of the Act.” 
And, while the Congressional debates indicated some con- 
cern about “monopoly,” this concern related largely to 
the provisions dealing with consolidations and mergers.” 

While the Act’s ambiguous reference to competition, 
with its quite inconclusive background, was not enough, 
at the outset, to cause the Board to nail the banner of 
competition to the mast, there were soon to be heard ap- 
plicants for new routes who made competition a battle- 
cry and the Board was to swing further and further away 
from the conservative position of its early dicta toward a 
viewpoint which finally seemed almost diametrically the 
opposite. 


2. The Swing from Conservatism Begins. 


Even while voicing its conservative view, the Board 
was rejecting the extreme of monopolistic control. The 
very first case in which it was called upon to apply the 
public convenience and necessity test to a proposed new 
route was on Pan American’s application for a transat- 
lantic service. For this service existing international 
agreements made available to United States carriers only 
six frequencies a week. Pan American sought them all. 
The Board pointed to the provision respecting competi- 
tion in sec. 2 of the Act, and granted only two to Pan 
American in order to preserve “the possibility of com- 


54 The reference to competition in sec. 2 of the present law first appeared 
in sec. 301 of the interdepartmental committee’s bill as follows: 

“In the exercise and performance of its powers and duties under this Act, the 
Board shall consider the public interest to require— 


“(b) The preservation and encouragement of competition among persons 
operating airlines to the extent necessary to assure the sound development of 


air transportation. .. . 


But the bill finally introduced by Mr. Lea, Chairman of the House Committee, 
altered the language to its present form, dropping the words, “The preservation 
and encouragement”. Sec. 401 (d) of H. R. 9738, 75th Cong., 3d Sess., as 
introduced on March 4, 1938. 

35 Much of this discussion was quite unintelligible. United Airlines-Western 
Air Express, Interchange of Equipment, 1 C. C. A. 723, 732-733 (1940). 
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») 36 


petition. Soon a prospective competitor appeared and 
argued that under sec. 2 of the Act some competition is 
mandatory in all air transportation. The Board did not 
agree that it was mandatory; cautiously it said that the 
need for competition would depend on the facts of the 
case.*’ It then proceeded to hold that a monopoly of 
transatlantic American flag air transportation was not in 
the public interest, particularly since under the Act there 
was no government regulation of rates and service in for- 
eign air transportation (as there was in domestic air 
transportation) so that in the foreign field 
. economic regulation alone may not be relied on to take 
the place of the stimulus which competition provides to the 
advancement of technique and service in air transportation. . . .** 
After this narrow holding the Board threw in a dictum 
to the effect that even under “general principles of public 
utility regulation” the existence of an adequate service 
does not necessarily mean that a competitive service 
should not be authorized where “the saturation point of 
available air traffic . . . is not yet reached.” And the 
ICC was quoted as holding that competition may be re- 
quired, even though “an existing operator is supplying 
in quantum what appears to be a sufficient service . 
where the available business is ample to support another 
operation.” * This dictum did not say that there should 
be competition in the circumstances indicated; but the 
gratuitous nature of the remark made it notable and it 
could mean that the Board was serving notice that if do- 
mestic traffic promised to increase there might be a large 
measure of competition authorized domestically despite 
the Board’s plenary power to regulate rates and service. 
In a domestic case decided within a week, although the 
Board decided against granting a duplicating service be- 
tween the Twin Cities and Kansas City, with emphasis 


86 Pan American Airways Co., Transatlantic Operations, 1 C. A. A. 118, 
131-132 (1939); cf. Acquisition of Western Air Express by United Air Lines, 
1C. A. A. 739, 749-750 (1940). 

37 American Export Airlines, Trans-Atlantic Service, supra note 15, at 30-31. 

38 Jd. at 32; see also id. at 34. 

39 Jd. at 34-35. 
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upon the wastes of competition, it rather went out of its 
way to state that 
. . . American air transport has developed upon the principle 
of stimulating progress by the entrusting to different and com- 


peting carriers of alternative and competing routes between major 
terminals by way of different intermediate points. . . .*° 


Within six months—that is in December, 1940—the 
Board adopted quite significant reasoning in awarding a 
Houston-Memphis route to Chicago and Southern and 
in refusing Braniff’s application therefor. The former 
operated from Memphis to Chicago. The latter operated 
from Houston to Chicago. Award to Chicago and South- 
ern meant, then, that it would compete with Braniff for 
Houston-Chicago business. Braniff argued that the route 
should be awarded to it for the very purpose—among 
others—of preventing such duplication. But the Board 
chose Chicago and Southern, with this reasoning: The 
competition provision in sec. 2 of the Act was referred 
to. If the route were to provide “constructive competi- 


tion” it should not be operated by a carrier operating a 
competing service.“’ Braniff, with another route to Chi- 
cago, would not divert Texas-Chicago traffic over the 
route to Memphis. Chicago and Southern, on the other 
hand, would seek to develop “the maximum traffic” over 
the route. The Board went on to say 


. . . That healthy competition is presumed to be beneficial to the 
public may be inferred from various Congressional expressions. 
It represents the economic philosophy underlying the antitrust 
acts.*? (Emphasis added.) 


40 Mid-Continent Airlines, Twin Cities-St. Louis Operation, supra note 19, 
at 93. 

41In Continental Air Lines, Denver-Kansas City Service, 4 C. A. B. 1 
(1942), a route which would be competitive with one of Continental’s existing 
routes was awarded to Continental, rather than to Braniff, in order, among 
other things, to permit Continental to retain the business. Jd. at 19. In 
Continental Air Lines, Texas Air Service, 4 C. A. B. 215 (1943), a route 
which would be competitive with one of Continental’s existing routes was 
awarded to Braniff, rather than to Continental, with the explanation that the 
development of air transportation would be retarded if the protection of carriers 
from diversion were to be the controlling consideration. Jd. at 234. The reason- 
ing in these two decisions, and in the decision discussed in the text, are not 
models of consistency. The results may be reconcilable but the rationes deci- 
dendi baffle. 

42 Braniff Airways, Houston-Memphis-Louisville Route, 2 C. A. B. 353, 
386 (1940). 
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This was a three to two decision. The dissenters fa- 
vored Braniff, urging that duplication of the Chicago- 
Houston service was not desirable. They relied on the 
Twin Cities case, supra. 

The majority’s reasoning does not go so far as to say 
that a route should be authorized to provide competition; 
but it does say that when a route is found needed it should 
be awarded to the carrier which will develop it as a com- 
petitive route. And the reasoning was so broadly stated 
that it would appear to have been intended as general doc- 
trine and not a mere finding that on the facts of the par- 
ticular case a competitive Chicago-Houston service was 
needed. The absence of such a finding is especially sig- 
nificant in view of the fact that more than six years later, 
after all the enormous development of air traffic in the 
meantime, the Board refused to permit either Braniff or 
Chicago and Southern to have a potential non-stop Chi- 
cago-Houston service because the business would not sus- 
tain such duplication.** Moreover the majority’s appeal 
to the economic philosophy of the antitrust laws (unless 
it was careless or naive) imports into the competition pro- 
vision of sec. 2 of the Act implications concerning the 
desirability of competition which are far reaching. 

From this point on, one can be prepared for a very 
definite swing away from the conservative position of the 
earlier decisions. 

What had happened? 

A clue is to be found in two sentences of the opinion 
just preceding the passage concerning the antitrust laws: 


. .. Air transportation is still in a stage of rapid development 
and expansion. Its possibilities are far from being exhausted, 
and no one can safely predict the course which its future de- 
velopment will take... .** 


These words seem to reflect the germ of two different 
ideas. One is that traffic would increase tremendously 
48 Braniff Airways, Chicago and Southern Air Lines, Consolidation of Routes, 


FO. B.D. ccces cane Ge) (OH). 
442 C. A. B. at 386. 
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in the near future—thus providing room for competitive 
duplication without hurting anyone. Another is that the 
unpredictability of the course of development would 
make it safer to rely on the “natural forces” of competi- 
tion rather than the regulation of government bureau- 
crats as the critical influence for that development.” 

The former of these two ideas is explicable by contem- 
poraneous events. The financial crisis which had con- 
fronted the industry in 1937 and 1938 had passed. In 
fact it had not been necessary for the Board to increase 
mail pay to the extent that many had thought would be 
necessary. On the contrary mail pay was coming down 
per unit of service performed. 


For a period of 17 months ending August 31, 1940, 
the domestic airlines operated without fatal accident. 
Airline stocks had become speculative in a bull market 
in the spring of 1940. The war boom was beginning. 
Already it had become necessary to begin to explore the 
possibilities of rationing transport equipment between 
military and civil aviation. Load factors were going up. 


And in its Annual Report for 1940 the Board said (page 
2): 


The chaotic financial condition of the air transport industry, re- 
ferred to in the First Annual Report as having existed at the 
time the Civil Aeronautics Authority assumed office, no longer 
obtains. Commercial revenues are increasing so satisfactorily as 
to justify the expectation that soon the government aid to a 
number of carriers may be substantially reduced. According 


to present prospects economic instability is no longer threatening 
the industry. 


45 In 1947 the Chairman of the Board is reported to have expressed this idea 

more bluntly in speaking of Board action exempting exclusive cargo carriers 
from the requirement of securing a certificate before engaging in air trans» 
portation : 
“Our philosophy is to let economic pressures decide the issue of cargo and 
keep the field fluid in the meantime. In the long run, we will get wiser 
answers from economic pressures than to let the false pressures of bureaucrats 
prevail.” Speech before the National Aviation Trades Association, reported 
in American Aviation, July 15, 1947, p. 16. 

46 By this time the Board was ready to suggest that, if an award of a new 
route to carrier X would divert traffic from carrier Y and would increase Y’s 
mail pay needs, this might be offset by a decrease in X’s mail pay needs. 
Delta Air Corporation, Service to Atlanta and Birmingham, 2 C. A. B. 447, 


493 (1941); Braniff Airways, Houston-Memphis-Louisville Route, supra note 
42, at 376-377. 
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The seeds of an optimism that was later to become almost 
hysterical had been planted. The Board was human. 
The latter of the two ideas represents a tendency to 
abdicate the regulatory function. Congress had abdi- 
cated in favor of an expert administrative agency.“’ But 
that agency had not become expert in the kind of regula- 
tion which—as it had implied in an earlier opinion“*— 
takes the place of the stimulus of competition, 1.e., regu- 
lation of rates and service.” ‘The Board had full power 
to regulate rates and service in domestic air transporta- 
tion but at that date its time had been taken up almost 
entirely with new route cases (not a regulation of service) 
and mail pay cases (not a regulation of service but up to 
that time regarded as an adjustment of a public dole). 
Neither it nor its staff had any real experience with the 
efficacy of its regulatory powers” and if it were inclined 
to abdicate those powers in favor of letting competition 
do the work one can only say that the Board was human. 


3. When Is Competition to Be Authorized: the Ques- 
tion Posed. 


The Board was shortly to be faced with arguments that 
competition was so much to be desired that it should be 
authorized even at the cost of having to subsidize the com- 
peting service. The Board rejected the argument in both 
a domestic and an international case.” The Board said 
that where the existing operator is adequately meeting the 
need for service and can accommodate the foreseeable 
growth of traffic, and the proposed competing service 
would require “quite substantial” subsidy, 


47 Supra p. 2. 

48 Supra p. 168. 

49 Cf. infra note 83. 

50 Only one member of the Board up to that time—Mr. Ryan—had been pre- 
viously associated with a regulatory agency. He had formerly been general 
counsel of the Federal Power Commission. 

51 Northwest Airlines, Additional Service to Canada, 2 C. A. B. 627, 652 
(1941); Pan American Airways, New Orleans-Guatemala Service, 4 C. A. B. 
161, 176-177 (1943); cf. Pan American Airways, Los Angeles-Mexico City 
Operation, 2 C. A. B. 807, 821 (1941). 
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. the contention that there should be competing, duplicating 
services between two points merely to prevent one Government 


regulated carrier from dominating that field is unimpres- 
a 


Thus, by this time, the Board had decided that 


(a) In the foreign field, where direct government regulation of 
rates and service is not available, competition should be 
provided where there is the promise of large traffic growth. 

(b) Where a route is found needed for reasons other than the 
consideration of competition, it should be awarded to the 
carrier with the most interest in developing it as a com- 
petitive route because competition is desirable. 

(c) The desirability of competition will not suffice to warrant a 
route where traffic is not enough to permit a competitive 
service without substantial subsidy. 


Decision of these propositions left open a further and 
very fundamental question: 

If, on a proposed new route duplicating an existing service, 
conditions are such that the authorization of a new service will 
not cause an increase in subsidy, is the desirability of competition 
an all-sufficient reason for granting that route? 

Answer to this question could not long be avoided. The 
war traffic boom, the shortage of equipment forcing load 
factors toward 100%, and airline contract services for the 
War and Navy Departments which shifted a considerable 
share of the burden of overhead costs from the commer- 
cial to the contract services, all combined to hasten the 
day when mail. rates for most of the carriers could be re- 
vised downward to a point which finally came to be re- 
garded as a “service” or non-subsidizing level. By the 
time new route decisions were resumed after the post 
Pearl Harbor “new route cases holiday,” * such revision 
had begun.” 

On May 10, 1943, three cases were decided which 
brought the Board nearer the fundamental question. 


52 Northwest Airlines, Additional Service to Canada, supra note 51, at 652. 

53 Supra p. 60. 

54 Pennsylvania-Central Airlines, Mail Rates, 4 C. A. B. 22 (1942); Eastern 
Air Lines, Mail Rates, 3 C. A. B. 733 (1942); Pan American Airways, Latin- 
American Mail Rates, 3 C. A. B. 657 (1942); Pan American-Grace Airways, 
Mail Rates, 3 C. A. B. 550 (1942); American Airlines, Mail Rates, 3 C. A. B. 
323 (1942), on reconsid., 3 C. A. B. 770 (1942). 
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In one TWA and Western proposed to duplicate 
United between Los Angeles and San Francisco. United 
also served San Francisco transcontinentally. United’s 
service was found adequate.” ‘TWA and Western argued 
that competition between the two cities was necessary to 
carry out the mandate of the Act; United replied that a 
mere duplication of service would not be consonant with 
the Act. The Board said that no general rule would be 
laid down; each case would depend on “the facts before 
us.” ** ‘TWA’s application was granted. It was pointed 
out that TWA already served San Francisco by an exten- 
sion from its transcontinental skipping Los Angeles, that 
to permit it to operate to San Francisco through Los An- 
geles would give support to its San Francisco schedules 
permitting it to provide effective transcontinental service 
to San Francisco which theretofore it had been unable to 
maintain. Thus San Francisco would 

. enjoy the advantages of competitive transcontinental air 
transportation . . . by divergent routes serving different inter- 
mediate points.*’ 

San Francisco’s traffic potentialities “warrant the inaugu- 
ration of an additional through transcontinental air serv- 
ice.” In addition, local San Francisco-Los Angeles busi- 
ness will receive “the refinements of service which are 
undoubtedly stimulated by competition.” * TWA was 
limited to the provision of service between Los Angeles 
and San Francisco on schedules operating to or from 
points east of Los Angeles.” 

This opinion might have been written to say that San 
Francisco merited one-carrier transcontinental service to 
the numerous points served by TWA but not by United, 
to provide such service effectively TWA would have to 
operate via Los Angeles, and the resulting competitive 


55 Transcontinental & Western Air, North-South California Service, 4 C. A. B. 
254, 260, 264 (1943). 

56 Jd. at 264. 

51 Jd. at 265. 

58 Tbid. 

59 Jd. at 266. 





CHOICE OF THE AIR CARRIER 175 


duplication would be purely incidental and would be 
minimized by the restriction against local TWA sched- 
ules. So written, the opinion would have fit a conven- 
tional mould.” But the opinion did not quite say that; 
it appeared to emphasize the virtue of competition. At 
least it was ambiguous. One member of the Board, Mr. 
Branch, protested : 

While concurring in the results reached in this case, I feel 
that the issues of competition raised by the applications are so 
fundamentally important to the future development of air trans- 
portation in this country that the Board at this time should not 
forego the opportunity of stating the guiding principles and 
standards with which these issues have been resolved. Although 
facts and circumstances peculiar to each case are of primary 
importance, it is none the less true that these facts and circum- 
stances must be appraised not only against the background of 
an existing air transportation pattern but also against certain ex- 
pectations for the future. A statement by the Board of its views 
on competition, even though subject to later revision and re- 
appraisal, seems to me necessary today in order to permit in- 


telligent planning by all those interested in the future develop- 
ment of our domestic air transportation system.* 


Emphasis is added to Mr. Branch’s protest by the two 
other decisions rendered on the same day. In one TWA 
was permitted to compete with American between Phoe- 
nix and Los Angeles (as well as between Phoenix and 
the east). The Board almost placed decision on the 
ground that paralleling competition would assure a good 
Phoenix-Los Angeles service.” In other words, the 
Board almost invoked competition as a substitute for reg- 
ulation. In the other case, in addition to extending TWA 
into Washington so that it could give, among other 
things, a Washington-St. Louis service, Eastern, already 
operating from St. Louis to Louisville, was also extended 
on to Washington. All that the Board said in explana- 
tion was that St. Louis merited a competitive service to 
Washington: an unprecedented decision was arrived at 


60 Cf. supra p. 163. 
. A. B. at 


614 C 276. 
62 American Airlines, East-West California Service, 4 C. A. B. 297, 316- 
317 (1943). 
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just about that bluntly. Mr. Branch’s protest at the 
Board’s failure to state its views on the issue of competi- 
tion would have been even more aptly directed to this 
decision. For here, obviously, the Board was going far 
beyond what it had decided in the Houston-Memphis 
case,“ without any expressed rationalization whatsoever. 

It was in this last decision that there appears most 
forcibly the impact upon the Board of the wartime de- 
velopments. This decision, in addition to the Eastern 
authorization, extended to Washington the transcontinen- 
tal routes of both TWA and United. These carriers had 
formerly depended upon PCA for Washington connec- 
tions. Their extension would divert traffic from PCA 
very considerably. In addition it would result in dupli- 
cating American’s service between Washington and Chi- 
cago and the west coast. After meticulous examination 


of the extent of the threatened diversion the Board con- 
cluded: 


The end of the present world conflict should see an unprece- 
dented development in the field of air transportation with a wide- 
spread increase in the use of this mode of transportation with a 
consequent increase in volume of both passengers and property 





8 Eastern Airlines, Washington Service, 4 C. A. B. 325, 349, 350 (1943). 
It is true that the opinion states that Eastern would be able to provide a one 
carrier service from eastern cities, in addition to Washington, to the inter- 
mediate points between St. Louis and Washington, such as Louisville, which 
TWA would not have been able to provide, but nothing appears to indicate 
that that service was particularly significant, especially since, in the case of 
Louisville, the most important intermediate point, American already offered 
one carrier service to every eastern city to which Eastern would operate. The 
real basis for decision was: 

“Since we have hereinbefore recognized the desirability of a competitive 
St. Louis-Washington service, and since we hereinafter authorize TWA to 
inaugurate a St. Louis-Dayton-Washington route, it is obviously in the public 
interest that the competing service should be furnished by a carrier other than 
TWA.” Id. at 350. 

The statement in this passage that the Board had recognized the desirability 
of a competitive St. Louis-Washington service is misleading. All that the 
Board had said on the subject prior to this passage was that the establishment 
of two different routes between St. Louis and Washington would result in 
competition between the termini, but that the termini were so important as to 
“seem to merit the establishment of competitive services” particularly via di- 
vergent intermediate points. Jd. at 349. This rather apologetic statement hardly 
can be dignified as a finding showing the positive need for competition. In 
any event it is apparent that the Board’s decision on the Eastern application 
was based upon the bare statement, without elaboration, that there should be 
competition between St. Louis and Washington. 

64 Supra pp. 169-170. 
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carried by air. With this increase in the acceptance and use of 
air transportation, we do not believe that the interveners are 
justified in their fears that the authorization of the proposed 
routes will jeopardize the financial stability of existing carriers. 
The inauguration of one-carrier and, in many instances, one- 
plane service between the various important areas affected by 
the proposed routes and Washington, should generate substantial 
increases in Washington traffic. Furthermore, any loss of traffic 
suffered by PCA should be substantially offset by the develop- 
ment of an increased volume of local traffic, particularly on its 
densely populated and excellent traffic-producing route No. 14. 

Thus, while the proposed routes will probably divert some 
revenues from existing carriers at the inception of the service, we 
think that any adverse effects will be temporary only and will be 
offset by the general increase in air travel and other factors dis- 
cussed hereinbefore. . . .* 


In sum, then, subsidies were disappearing, the Board 
was persuaded of huge air traffic increases after the war, 
business was already booming, its early conservatism was 
sharply modified, and one of its members was posing the 
question: when is competition to be authorized? 


4. The Question Answered: Competition Is Desirable 


Whenever it Is Economically Feasible. 

Only three months after the decision in the North- 
South California case, the Board, upon reconsideration, 
reversed its holding on Western’s application, and, in 
addition to the certification of TWA, authorized Western 
to operate between Los Angeles and San Francisco. The 
decision was unanimous and the opinion responded to 
Mr. Branch’s demand that the Board state its views on 
the issue of competition. The certification of Western 
could be founded only upon the need for competition: 
for Western would not carry traffic beyond Los Angeles 
or San Francisco and so would provide the public with 
nothing different from what United had been providing 
adequately and well for years. 

To achieve this result the Board said: 


In considering the extent to which competition is necessary 
to assure the sound development of an air transportation system, 


654 C, A. B. at 350; see also id. at 344-347. 
66 Supra pp. 174-175. 
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therefore, its justification does not depend upon the inability or 
unwillingness of an existing carrier to render adequate service. 
The carrier’s failure in this regard may evidence a need for com- 
petition, but its ability and willingness to furnish a sufficient 
volume of service does not, of itself, constitute a bar to the 
authorization of a competitive service. Otherwise, no competi- 
tion would ever be authorized for there is no limit to the extent 
to which an existing carrier could expand to meet increased de- 
mand. Adequate service is a relative expression which has been 
construed to mean only that such facilities must be supplied as 
might be fairly demanded, considering, among other things, the 
size of the place to be served, the extent of the demand for 
service, the cost of furnishing the service and other facts which 
would have a bearing upon the question of convenience and cost. 
This service is but the minimum standard fixed by the Act, but 
considerations of national policy require much more. 

The Act thus implies the desirability of competition in the air 
transportation industry when such competition will be neither 
destructive nor uneconomical and the Board is directed to imple- 
ment such competition as will fulfil the purposes of the Act. 

. While no convenient formula of general applicability may 
be available as a substitute for the Board’s discretionary judg- 
ment it would seem to be a sound principle that, since competi- 
tion in itself presents an incentive to improved service and tech- 
nological development, there would be a strong, although not 
conclusive, presumption in favor of competition on any route 
which offered sufficient traffic to support competing services 
without unreasonable increase of total operating cost. How that 
competition would be provided must depend upon the facts and 
circumstances of each particular case.® 


The Board proceeded to reaffirm that San Francisco 
was entitled to the competitive transcontinental service 
which TWA would provide pursuant to its prior decision. 
The relatively heavy traffic between Los Angeles and 
San Francisco was cited. It was noted that other heavily 
traveled segments of the airline system have “two and 
three competing carriers.” And 


In order to provide the benefits of local competition we believe 
that Western should be authorized to operate between Los 
Angeles and San Francisco. 

The Board said that Western would seek to develop 
traffic and would be strengthened by access to this rich 


67 Transcontinental & Western Air, North-South California Service, 4 C. A. B. 
373, 375 (1943). 
68 Jd. at 376. 
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market. Finally it was said that TWA’s operation, re- 
stricted to beyond Los Angeles schedules,” would not 
“seriously impair either United’s or Western’s opera- 
tions.” *° 

That was all. The Board merely stated that there is a 
presumption in favor of competition when traffic suffices 
to support competing services without “unreasonable in- 
crease of total operating cost”—and then proceeded to 
authorize three carrier competition without making any 
finding of facts worthy of the name. It did not even make 
findings necessary to establish the existence of the pre- 
sumption it asserted. 

It was in the following month that Mr. Monro, Presi- 
dent of PCA, made the speech which we have noted.” 
In his speech, after referring to the “gap” between the 
revenues of the “Big Four” and the “Little Twelve,” 
he said: 

Nor did superior salesmanship or any other attributes of compe- 
tition contribute materially to that situation, for the Big Four’s 
routes were not competitive with those of the other 12 carriers 
except to a minor degree. . 

As air travel became accepted more widely by the American 
public, it was only natural that the gulf between those carriers 
established in “fat” territory and those established in “lean” 
territory widened enormously. And those companies in the 
latter category, with vision for the future, together with the 
necessary drive and energy, could expand only to such points 
and in such areas where the smaller degree of traffic potential 
was a grave handicap. With few exceptions, any incursions 
into more fertile fields, embodying as it did direct competition, 
were originally prohibited by law and later prevented by policy 


of the Government agency—the Civil Aeronautics Board—which 
since 1938 has had jurisdiction over our industry.”? 


Mr. Monro was appealing for expansion of the Little 
Twelve to compete with the Big Four in the latter’s “fat” 
territory.” It was just after Mr. Monro’s speech that Mr. 





69 Supra p. 174. 

704 C. A. B. at 376. 

71 Supra p. 81. 

7289 Cong. Rec. A4793 (1943). 

783In the Washington case of a few months before routes granted to three 
of the Big Four would cause substantial diversion of traffic trom Mr. Monro’s 
PCA. Supra p. 176. 
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Ryan rendered his important separate opinion on the 
need to seek equality in size among the airlines.* And 
the minority report from the House Committee on Inter- 
state and Foreign Commerce, which referred to Mr. 
Monro’s speech,” had as its thesis the danger of air trans- 
port “monopolization” by a few companies.” 

During this year (1943) the Board found that it was 
able to extend to most of the carriers” the uniform “serv- 
ice” rate of mail pay—or what came to be thought of as 
a non-subsidizing rate—which it had begun to apply 
toward the end of the previous year. ‘The tide of opti- 
mism was flowing.” ‘This tide of optimism, the urge to 
“strengthen” the small carriers, and the avowal of the 
pro-competition presumption, were a potent combina- 
tion. Early in 1944 there came for decision the first in a 
long series of cases in which the applications sought a 
large measure of duplicating service with any really sub- 
stantial amount of new one-carrier service relatively 
small. The Board generally has continued in its opin- 
ions to stress the amount of new service; but the real fact 
of the matter is that, far more than the opinions reveal, 
duplicating service has been extensively involved in these 
cases. 

The first of these cases was Colonial Airlines, Atlantic 
Seaboard Operation.” Eastern had long enjoyed a dom- 
inant—almost exclusive—position in north-south air 


74 Supra pp. 82-84. 

75 Supra pp. 81-82. 

76 This minority report argued that the railroads should be permitted to 
engage in air service in order that there might be no air transport “monopoly.” 
H. Rept. 784, 78th Cong., Ist Sess. (1943) pp. 44-47. Use of his speech to 
this purpose startled Mr. Monro. 89 Cong. Rec. A4793 (1943). 

77 United Air Lines, Mail Rates, 4 C. A. B. 128 (1943); Transcontinental & 
Western Air, Mail Rates, 4 C. A. B. 139 (1943); Western Air Lines, Mail 
Rates, 4 C. A. B. 441 (1943); Hawaiian Airlines, Mail Rates, 4 C. A. B. 463 
(1943); Delta Air Corp., Mail Rates, 4 C. A. B. 501 (1943); Northwest 
Airlines, Mail Rates, 4 C. A. B. 515 (1943); Chicago and Southern Air Lines, 
Mail Rates, 4 C. A. B. 529 (1943). 

78 Supra p. 173. 

79 But see Mr. Warner’s analysis of the abnormal and essentially transitory 
factors causing the carriers’ favorable financial showing. Pennsylvania-Central 
Airlines, Mail Rates, 4 C. A. B. 22, 45-46 (1942). 

804 C. A. B. 552 (1944). 
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transportation east of a line from Chicago to New Or- 
leans. In this case its “monopoly” came under concerted 
attack by applicants who proposed routes competitive 
with Eastern between New York and Florida and New 
York and New Orleans. 

After describing important segments of Eastern’s line 
as ‘a complete monopoly,” the Board referred to the at- 
tacks upon the quality of Eastern’s service and found: 

. . . The evidence does not establish that Eastern has failed to 
provide the minimum standards contemplated by the Act for 
adequacy of service, but it is clear from the testimony that 
substantial opportunity for improvement in the service of this 


carrier exists and may be expected to result from the establish- 
ment of a competitive service.* 


The Board then said that the Act does not require com- 
petition but leaves to the Board 
. . the determination of whether competition in a particular 


area is necessary to assure the sound development of an ap- 
propriate air transportation system. .. .* 


There followed an unusually lucid and complete restate- 
ment of the presumption doctrine: 


It is generally recognized that economic regulation alone can- 
not be relied upon to take the place of the stimulus which compe- 
tition provides in the advancement of technique and service in 
air transportation.** Competition invites comparison as to equip- 
ment, cost, personnel, organization, methods of operation, solicita- 
tion and handling of traffic, and the like, all of which tend to 
insure the development of an air transportation system as con- 
templated by the Act. That the domestic air transportation 
system of this country has reached its present position of pre- 
eminence is in large part due to the competitive spirit which 
has existed throughout its development. The continued main- 
tenance of that position as well as the further development of 


81 Jd. at 554. 
82 Td. at 555. 


83 It will be recalled that the Board had previously said that its powers of 
regulating foreign air transportation would not take the place of the stimulus 
of competition because it had no power to regulate rates and service in foreign 
air transportation. Supra p. 168. But the implication in this prior statement 
had been that in domestic air transportation, where plenary regulatory powers 
are possessed by the Board, regulation would provide the required improvement 
in service. Cf. supra p. 161. The statement in the text is a negation of the 
adequacy of regulation regardless of the extent of the regulatory power. 
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the industry demands the encouragement of free initiative and 
enterprise subject only to the condition that the competitive 
services shall not be wasteful. 

The Act has clothed the Board with full power and machinery 
by which it may require the performance of safe and adequate 
service. However, a service which is just adequate, as that 
term is used in the Act, will not provide the public with the full 
advantages which should be expected from the most modern form 
of transportation nor will it encourage the development contem- 
plated by the Congress. The improvements which flow from a 
competitive service cannot be obtained by administrative fiat. 
There is no regulation conceivable which could assure courtesy 
by a carrier’s employees, for example, and it would be extremely 
difficult to attempt to dictate many other matters affecting the 
quality of the service rendered. A sound competitive system 
should encourage and give added impetus to the development of 
each competing air carrier’s enterprise to a much greater extent 
than would a monopolistic system. As we stated in the Cali- 
fornia North-South case there is a strong, although not conclu- 
sive, presumption in favor of competition on any route which 
offers sufficient traffic to support competing services without 
unreasonable increase of total operating cost. Whether there is 
sufficient potential traffic in the territory here involved must be 
determined from a consideration of the facts presented in the 
present case.** 


The opinion proceeded with a detailed review of the 
air and rail traffic between New York and Florida which 
led it to conclude that there was sufficient “potential 
traffic” to support a competing air service. The Board 
stated its doctrine as a “presumption in favor of competi- 
tion on any route which offers sufficient traffic to support 
competing services without unreasonable increase of total 
operating cost” but confined its findings to a review of 
traffic volume without even mentioning operating costs. 
No effort was made to show that two services in fact 
would be profitable; the findings show only that there 
was a large volume of traffic. On reconsideration, when 
its findings were attacked, it added merely that the war 
was Causing an increased acceptance of air transportation 
which would result in “increased use” thereof.” On this 


844. A. B. at 555. 
854 C. A. B. 633, 635 (1944). 
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reasoning it was concluded that “the public convenience 
and necessity require” a competing service.** 

The Board then ruled that Eastern’s own application 
for additional routes down the coast should be denied 
because “a competitive service is required.” It also 
decided that applications from two other carriers (Colo- 
nial and PCA) which had been designed so that “compe- 
tition would be reduced to a minimum” should not be 
granted.* 

This left two applicants. One was National, an exist- 
ing small carrier already operating in the Florida area 
which proposed to extend its route to New York from 
Florida via an intermediate routing which, to a substan- 
tial extent, differed from that already operated by 
Eastern. ‘The other was Seaboard, a new company, 
which proposed more nearly direct point-to-point com- 
petition with Eastern from Miami to New York. These 
applications were dealt with in the original opinion and 
again on reconsideration. National was selected for a 
variety of reasons. Selection of Seaboard would divert 
traffic from National in Florida.*® National was a small 
carrier needing strength and it would be strengthened by 
extension to New York.” It would serve more of Florida 
than would Seaboard.” Seaboard’s application should 
not be granted also because a third competitive service to 
New York was not warranted.” Though in the case in- 
volving Los Angeles-San Francisco service it had been 
found that competition with United was needed for both 


864 C. A. B. 552, 557. This finding applied only to New York-Florida. As 
to the New York-New Orleans route the evidence showed less traffic, more 
extensive duplication in the proposed competitive service, and the carriage of 
one-fifth of the air traffic between New York and New Orleans over connect- 
ing carrier services in competition with Eastern’s one-carrier service indicating, 
it was said, that Eastern had no “complete monopoly.” It was concluded that a 
direct point to point duplication of the route as proposed was not required. Ibid. 

87 Ibid. See also, on reconsid., 4 C. A. B. 633, 636. 

884 C. A. B. 552, 557-559. 

89 Jd. at 559-560; 4 C. A. B. 633, 635. 

90 Supra p. 85. 
914 C. A. B. 633, 635. 
92 Td. at 636. 
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local and through traffic,” duplication of Eastern’s local 
service on segments lying between Florida and the north- 
east as proposed by Seaboard was not justified.“* While 
the opinions are not very clear on the point the Board 
seems to have had in mind the desirability of competitive 
routes between main terminals via different intermediate 
points.” 

The decision in this case was unanimous. A casual 
reading of the opinion would indicate that the whole 
Board had adopted a presumption strongly favoring com- 
petition, that this presumption would apply whenever po- 
tential traffic would support competing service, and that 
the Board would not be particularly meticulous about 
requiring evidence or making findings concerning the 
probability that a competing service could be economi- 
cally justified. Finally one might conclude that, though 
the presumption was stated as “not conclusive,” the like- 
lihood that it could be overcome was slim to say the least. 

It is true that a carrier defending against proposed du- 
plicating service might successfully show that the traffic 
would not sustain the service, or that it would be unreas- 
onably harmed, or that cost would be increased: but all 
matters of this nature relate to the question whether the 
presumption arises at all. Once the conditions calling 
forth the presumption are established, what could rebut 
it? The only apparent rebutting fact would seem to be 
that the existing service is already of a quality as good as 
competition could assure. In the Seaboard case, the 
Board did conclude that Eastern’s service, though not 
inadequate, would be improved by competition,” but in 
the North-South California case on reconsideration, 
wherein the presumption was first stated, the quality of 
United's existing service was not even mentioned in the 
opinion, and in the original opinion the attacks that had 
~ 9s Supra pp. 177-179. 

94 C. A. B. 633, 636 


954 C. A. B. 552, 560- 561; 4 C. A. B. 633, 636. 
%6 Supra p. 181. 
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been made on that service were peremptorily disposed of 
as without foundation.” 

It is fair to conclude, then, that what was really intend- 
ed was the view that competition should be authorized 
whenever the conditions said to call forth the presump- 
tion were felt to exist. The talk in terms of a presumption 
probably reflected a fear that the doctrine really intended 
would not stand the test of experience and the use of pre- 
sumption language would make it easier to retreat. 

5. The Answer Explained, Modified and Abandoned. 

The difficulty with the answer it had given to Mr. 
Branch’s question soon became apparent to the Board 
and its majority attempted an explanation of the so-called 
presumption in the next big case to come before it, the 
Boston case.” 

American’s transcontinental route continued on from 
New York to Boston. It was the only carrier operating 
between New York and Boston. It also operated from 
Boston to Chicago both via New York and via Albany 
and Buffalo. The systems of United and TWA, both 
transcontinentals operating through Chicago, and of 
Eastern terminated at New York. Northeast, a small 
carrier, operated from Boston to New England and Ca- 
nadian points generally north of Boston. 

Each of these other carriers applied for a New York- 
Boston extension. In addition United and TWA both 
applied for an extension to Boston forking off from their 
routes so as to omit New York, a so-called back-door 
entry into Boston for their transcontinental systems. The 
Board granted the back-door entries to United and TWA 
and the applications of Eastern and Northeast. 

This meant that United and TWA would compete with 
American for Boston-Chicago traffic and for Boston-west 
coast traffic. TWA and Eastern would compete with 


97 Transcontinental & Western Air, North-South California Service, 4 C. A. B. 
254, 264 (1943). 


98 Northeast Airlines, Boston Service, 4 C. A. B. 686 (1944). 
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American for Boston-St. Louis traffic, Eastern and North- 
east would compete with American for Boston-New York 
traffic, Eastern would compete with American for Bos- 
ton-Philadelphia-Baltimore-Washington-Louisville traf- 
fic, and a number of other competitive segments would 
result. A large amount of competition was created— 
much of it between three carriers. While each carrier 
served many points not served by American the data on 
historic traffic showed that an exceedingly small amount, 
relatively, moved to and from such non-competitive 
points. This fact was not even referred to in the opinion. 
Indeed in the case of Northeast the principal new one- 
carrier service to be afforded would be between New 
York and various points north of Boston to which the 
Board made no real reference whatsoever. While the 
Board said that the importance of Boston entitled it “to 
the benefits to be obtained by authorization of additional 
air service which will permit direct service to all the 
traffic centers of the Nation,” ” on the facts the amount 
of potential competitive service far overshadowed the 
“direct service” to new points. 

The applicant carriers attacked the quality of Amer- 
ican’s existing service, but the Board found the attack un- 
warranted,” much as it had dismissed the attack on 
United’s Los Angeles-San Francisco service in the North- 
South California case.’ ‘The Board did not say, as it 
had of Eastern’s service in the Seaboard case,” that com- 
petition would improve American’s service. 

In these circumstances American argued that “there is 
no justification for the establishment of a competitive 
service unless it can be shown that there is a substantial 
benefit to the public which will accrue therefrom,” ** 
that competition should not be created as an end in itself. 


99 Jd. at 691. 

100 Jd. at 689. 

101 Supra pp. 184-185. 
102 Supra p. 181. 

1034 C. A. B. at 689. 
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The Board opened its discussion of the case with an 
attempt to restate or explain its presumption. It said: 


In recent opinions [citing the North-South California and the 
Seaboard cases] in which the question of directly competitive 
service has been involved, we have stated that where there is 
sufficient traffic to support competitive service there is a pre- 
sumption, although not conclusive, in favor of competition. The 
reason that such presumption is not conclusive is because the 
Board considers all the circumstances surrounding each case. 
This declaration of policy we believe to be sound, and we are 
not impressed with the contention advanced in this and other 
cases that such a policy amounts to competition for competition’s 
sake. 

The phrase “competition for competition’s sake” is meaning- 
less, since in every case there are numerous considerations bear- 
ing on the public interest. The overall public interest is the 
principle by which we measure each decision. This public interest 
can only be determined after the Board has considered all of 
the factors and circumstances surrounding the case, and in such 
consideration the Board does not give weight to an empty phrase, 
but rather to such factors as volume of potential traffic, total 
operating costs, benefits to the public in the form of improved 
service, financial condition of the carriers, and many other factors 
which contribute to the constant improvement of air transpor- 
tation. 

The number of routes which have sufficient volume of traffic 
to support paralleling competition are limited. In each case 
wherein the Board has considered such a route, full considera- 
tion has been given to all circumstances and factors involved. It 
is with these considerations in mind that we turn to the pro- 
posals in the present proceeding.’ 


The reader of this passage may be pardoned if he won- 
ders what meaning is left to the presumption so recently 
voiced. Two members of the Board wondered too; in- 
deed they proclaimed that the explanation destroyed the 
presumption and, they said, the presumption never had 
been proper. Messrs. Branch and Ryan wrote: 


We concur in the present decision to authorize the certificates 
of public convenience and necessity here granted, but are con- 
strained to express our disagreement with the majority’s treat- 
ment of the doctrine of presumption with respect to duplicate or 
paralleling competition as that doctrine was set forth in the 
Board’s supplemental opinion in the North-South California 
case." The majority, in the present opinion, while expressly 
reaffirming its belief in the soundness of the presumption doc- 


104 Jd. at 690. 
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trine, offers an interpretation of that doctrine which, in our 
view, would seem to render it largely meaningless. The question 
is thus left in an unsatisfactory state of confusion and uncer- 
tainty. Insofar as the majority opinion may be said to reaffirm 
the doctrine of presumption with respect to paralleling competi- 
tion, we are not in accord. In our opinion the proper role of 
competition in the future development of our domestic air trans- 
portation is a question of such vital moment to that development 
that this Board’s policy with respect to it should be clearly de- 
fined and soundly based. 


7 Transcontinental & W. A., North-South California, supra. 


The doctrine of presumption, as stated by the Board, asserts 
that “since competition in itself presents an incentive to improved 
service and technological development, there would be a strong, 
although not conclusive, presumption in favor of competition 
on any route which offered sufficient traffic to support competing 
services without unreasonable increase of total operating cost.” 
(Italics supplied) A presumption, it must be remembered, is a 
rule of law to which are attached certain legal consequences. 
Even though it may be disputable, a presumption acts as a substi- 
tute for affirmative evidence at a certain stage of the proceeding. 
Its effect is to create a prima facie case upon a particular point— 
a prima facie case which, in law, stands as proved until it may 
be destroyed by controverting evidence.* To assert that a prima 
facie case for competition on a particular route is established 
by a mere showing that sufficient traffic exists to support a 
competing service declares a principle which we believe to be 
without support either in the Civil Aeronautics Act or in the 
facts which prevail in the domestic air carrier industry. 


8 Knell v. Rider, 233 N. Y. S. 252, 254; 225 App Div. 321; affirmed 
170 N. E. 159 (1930) ; Smith v. Tompkins (R.1.), 161 A. 221, 222 (1932) ; 
Siler v. Siler (Tenn.), 277 S. W. 886 (1925). 


The Civil Aeronautics Act in its declaration of policy states 
that the Board “in the exercise and performance of its powers and 
duties . . . shall consider the following, among other things, 
as being in the public interest, and in accordance with the public 
convenience and necessity . . . competition to the extent neces- 
sary to assure the sound development of an air transportation 
system properly adapted to the needs of the foreign and domestic 
commerce of the United States, of the Postal Service and of 
the national defense.” It does not follow from the quoted lan- 
guage that because “competition provides an incentive to im- 
proved service and technological development,” a competing serv- 
ice, when economically feasible, is needed on every route to 
assure the sound development of an air transportation system of 
the kind envisaged by the Act; nor does the Act declare any 
such non sequitur. 

Congress had good reason for not including any such declara- 
tion in the Civil Aeronautics Act. To have done so would have 
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been to ignore one of the outstanding facts of the domestic air 
carrier industry. Congress knew from documentary records ® 
before it, as well as from other sources, that competition already 
prevailed over a large part of the nation’s airline network which 
was to be the foundation for its future development, and that the 
benefits of the competitive spirit had frequently, if not generally, 
spread to routes that had no direct competition. In the light 
of the present conditions existing in the domestic airline industry, 
it would be unreasonable to assume that any route will be iso- 
lated against the spirit of emulation and its benefits unless a 
parallel operation is established on that route. Such an assump- 
tion would be at war with the realities of our present domestic 
air transportation system. 


® Report of Federal Aviation Commission, January 1935, p. 61-62. “We 
have been fully convinced by all that we have seen and heard that the 
present high quality of American air transport is due in large part to 
the competitive spirit that has existed throughout its development. There 
has been little direct point-to-point competition on identical routes, and 
what has existed has been comparatively unimportant. Of much great- 
er benefit has been the availability of two or more alternative routes, 
served by different companies, between widely separated centers. The 
transcontinental run, where at least two and in some cases three compan- 
ies can be considered as directly competitive for passenger and mail 
traffic, offers the best example. Perhaps of even greater importance, 
however, is the spirit of emulation that exists even between organizations 
that could not by any conceivable possibility be in direct competition with 
each other. If any airline running from coast to coast acquires faster and 
more comfortable airplanes, it takes but a little time for the patrons of 
a line running up and down the Mississippi Valley to complain if it fails 
to make the same advances.” 


We are not dealing here with a situation analogous to that 
which confronted us in the Trans-Atlantic case?® in which we 
authorized a competitive service as a means of obtaining the 
benefits of competition. Only one American carrier had been 
operating in transocean service and there had been no opportun- 
ity for comparisons as to equipment, costs, operating methods, 
and similar matters which the public interest required. The 
Board properly pointed out in that case that “competition in air 
transportation is not mandatory especially when considered in 
relation to any particular route or service;”’ and asserted that 
“Congress has left to the discretion of the Board the determina- 
tion of whether or not competition in a particular area is neces- 
sary to assure the sound development of an appropriate air 
transportation system.” The Board reached its conclusion as 
to the need for competition on the North Atlantic trade route 
“on the basis of the declaration of policy contained in section 2 
of the Civil Aeronautics Act of 1938 and on the particular set 
of facts before us.” The Board did not act upon any presumption 
in favor of competition; it acted upon affirmative evidence of 
record which established a public need for competition. 


10 American Export Air., Trans-Atlantic Service, 2 C.A.B. 16 (1940). 
3 
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The Civil Aeronautics Act leaves to this Board the determina- 
tion of the question whether a competing operation may, or may 
not, be necessary on a particular route “to assure the sound 
development of an air transportation system.” The fallacy of 
the presumption doctrine is revealed in its application: Even 
though in a particular case the evidence may not affirmatively 
establish a public need for a proposed additional service on the 
route, if the route offers sufficient traffic to support the additional 
service “without unreasonable increase of total operating costs,” 
the need for the additional service will be presumed to exist 
simply because “competition in itself presents an incentive to 
improved service and technological development.” In our opinion 
the Board should not presume the answer to the question of 
the need for competition by creating a prima facie case based 
solely upon the availability of sufficient traffic to permit eco- 
nomical operation; it should search for the answer among the 
facts of record developed in public hearing in accordance with 
established principles of administrative law and procedure. 

The majority states that in cases involving competition “the 
overall public interest is the principle by which we measure each 
decision,” and that this public interest can only be determined 
after the Board has considered all of the factors and circum- 
stances surrounding the case. However, in the North-South Cali- 
fornia case competition was essentially the only factor of public 
interest considered by the Board in its authorization of the 
additional service by Western Airlines. The Board there said: 
“In order to provide the benefits of local competition, we believe 
that Western should be authorized to operate between Los An- 
geles and San Francisco.” As the opinion discloses, this con- 
clusion was based, not upon affirmative evidence of record show- 
ing that competition was required on the route to secure its 
benefits, but upon a general presumption in favor of competition 
where sufficient traffic was available to make it economical. 

The rejection of the presumption doctrine would not prevent 
the Board from authorizing an additional service to secure the 
benefits of competition on a route if substantial evidence existed 
to prove that the competition was required for that purpose. Nor 
would the abandonment of the doctrine affect the validity of the 
Board’s supplemental decision in the North-South California 
case. That decision, like the decision in the instant case, has 
legitimate support in considerations other than a presumed public 
need for competition on the route involved. 

We do not question the advantages which a competitive econ- 
omy offers to the sound development of an air transportation 
system. And we consider sound the position heretofore taken 
by the Board that the justification for competition in any case 
does not depend upon the failure or inability of an existing carrier 
to render adequate service. We do question the position, which 
underlies the presumption doctrine, that the attainment of the 
advantages of competition in the further development of our 
already highly competitive domestic air transportation system 
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requires a parallel service on any route which shows a sufficient 
traffic to support economically the additional service. 

Law and policy in this new field of public service are in the 
making, and it is essential that the precedents that chart their 
course be soundly based if public law is to serve and not impede 
the manifest destiny of this new transportation. A legal tech- 
nique appropriately flexible and properly adaptable to the re- 
quirements of a rapidly developing public service industry is as 
essential as a sound substantive policy. If the technique evolved 
for implementing that policy should become laden with pre- 
sumptions as substitutes for facts, and prima facie cases as sub- 
stitutes for inquiry, economic control established as safeguards 
may be seriously weakened and the administrative process 
rendered less able to perform its maximum service to an im- 
portant national development.’® 

Whether or not one agrees with the Branch-Ryan view 
as to the proper interpretation of the law, it seems hardly 
disputable that the majority’s language reduced the pre- 
sumption to mere mumbo jumbo. The majority said that 
the presumption is not conclusive because “all the cir- 
cumstances surrounding each case” are to be considered, 
the “over-all public interest” measures decision, and then 
listed among the factors to be considered the very factors 
which determine whether the presumption would arise 
in the first place. 

But the Branch-Ryan opinion is not altogether satis- 
factory. It is clear and incisive in arguing that there 
should be no presumption. And it is entirely tenable to 
take the view, as Messrs. Branch and Ryan did, that the 
Act contemplates a competitive service only where, on 
the record in the case, “substantial evidence existed to 
prove that the competition was required” for the purpose 
of securing the benefits that come from competition. The 
difficulty with their opinion arises from the fact that it 
expressly asserted that the reconsidered decision in the 
North-South California case,’ and the decision in the 
Boston case itself, had “legitimate support in considera- 
tions other than a presumed need for competition.” What 
was that support? They did not say. 





105 Jd. at 700-703. 
106 Supra pp. 177-179. 





192 THE GEORGE WASHINGTON LAW REVIEW 


With want of explanation one must conclude that 
Messrs. Branch and Ryan were themselves guilty of an 
inconsistency. For the decisions to certificate Western 
between Los Angeles and San Francisco and to certificate 
Northeast between Boston and New York could not be 
justified on the basis of any proved need for their com- 
petition—at least nothing in the opinions indicates any 
such proof.’ Nor can they be justified on the basis of 
any new or improved service; Western would have given 
none whatsoever and Northeast’s new service was so in- 
consequential as to have been largely ignored in the 
opinion. There remains only the possibility that the ex- 
tension of these two carriers was justifiable as a measure 
of strengthening each carrier. Each opinion indicates 
that the carrier in question would be strengthened.’** But 
the Board has repeatedly said—with the concurrence of 
Messrs. Branch and Ryan—that the factor of strengthen- 
ing a carrier is relevant only to the choice of carrier to 
perform a service otherwise proved to be needed.” 
Hence one could not say—and be consistent—that the 
Western and Northeast extensions were justified solely 
by the need to strengthen those carriers. Yet one can dis- 
cover in the opinions no other possible explanation of 
Messrs. Branch’s and Ryan’s approval of those exten- 
sions. 

Thus one turns from the Boston case in confusion. Mr. 
Branch had received an answer to his demand that the 
Board state its views on competition in terms of an as- 
serted presumption which Mr. Branch himself now 
joined in condemning and which, upon explanation, was, 
indeed, explained away into nothing. And Mr. Branch, 
together with Mr. Ryan, seems (in the absence of a fur- 
ther explanation of their views than they chose to offer) 
to have involved themselves in a perplexing inconsis- 


107 But see infra note 121. 
108 Supra pp. 81, 86. 
109 Supra pp. 90-92. 
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tency. One is inclined to conclude, after the Boston case, 
that one knows nothing more about the Board’s views as 
to the place of competition than when Mr. Branch de- 
manded that those views be expressed: 

In any event, thereafter the presumption seems to have 
disappeared from majority opinions. Within a few 
months a case was decided in which the reasoning was 
flatly inconsistent with the presumption doctrine. This 
was Northwest Airlines, Chicago-Milwaukee-New York 
Service,”° and on the point here involved the decision 
was unanimous. 

In this case Braniff, operating from Chicago to Texas, 
sought an extension to Detroit and on to New York. 
Chicago and Southern, operating an X shaped route with 
Chicago and Detroit as points on the X, sought a route 
between these points. Existing services, plus further au- 
thorizations resulting from the decision in this case, pro- 
vided service by three or four carriers between each com- 
bination of these points. Had the Board rejected these 
two applications simply on the ground that there was not 
enough traffic for still another carrier the decision would 
not have been notable. 

However, both Braniff and Chicago and Southern had 
argued that there was enough traffic for another carrier. 
This proposition was not denied by the Board. Instead 
it expressly held that the mere fact that the traffic “will 
support another carrier” or that “a particular route de- 
velops a large volume of traffic” does not show a need 
for a new service.’” 

Not quite so clear-cut, but emphasizing the Board’s 
approach in this case, was its holding with respect to Co- 
lonial’s application to serve New York-Niagara Falls, 
where only American operated. The Board said that the 
traffic potential of this sector was “substantial” but that 


1106 C. A. B. 217 (1944). 
111 Jd. at 227, 228. 
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Colonial would simply provide additional local service 
and concluded: 

. . Parallel competition is not justified unless some substantial 
benefit to the public can be expected as a result of such service. 
The record fails to establish such public benefit in the instant 
case.*? 

Then, driving home the point, the Board denied vari- 
ous applications by PCA to provide direct service be- 
tween a number of pairs of points between which United 
or TWA already operated, saying: 

. . While there is a substantial volume of traffic carried on these 
United and TWA services this fact alone is not sufficient to 
warrant the authorization of duplicating services. As we indi- 
cated earlier in connection with the Chicago and Southern, 
Braniff, and Colonial applications, the mere fact that a particular 
route develops a large volume of traffic does not in itself afford 


a basis for a finding that the public convenience and necessity 
require establishment of an additional and competitive service.*** 


It is true that the Board did not find that the available 
traffic was enough to support another carrier in any of 
the several instances referred to. Nevertheless in one 
instance (that of Braniff) it said specifically that a need 
for an additional service is not shown merely by proof 
that the traffic “will support another carrier.” ** And 
in each of the other instances the only fair reading of the 
opinion is that whether or not the traffic would support 
another carrier was beside the point because mere volume 
of available traffic is not proof of public convenience and 
necessity. A need for the additional service must be 
shown otherwise—such as in terms of new one-carrier 
service—which is precisely what was argued by Messrs. 
Branch and Ryan in their separate opinion in the Boston 
case. Thus the presumption of public convenience and 
necessity (and a presumption has the force of proof— 
else it is meaningless) arising from a showing of a vol- 


112 Jd. at 232. 

113 Jd. at 236-237. See also treatment of United’s unsuccessful application to 
serve Pittsburgh between Chicago and New York in competition with TWA. 
Id. at 241-242. The language quoted in the text was recently repeated almost 
verbatim in Great Lakes Area Case, 7 C. A. B. ...., .... (38-39) (1947), 
infra p. 

1146 C. A. B. at 227. 
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ume of traffic sufficient to support another carrier was 
implicitly denied. And in several of the instances in- 
volved in this case there was only one existing carrier— 
so that an additional carrier would have provided com- 
petition where none existed. In such a case the applica- 
tion of the presumption would have been more justifiable 
than it was in the North-South California case where 
TWA had already been authorized to compete with 
United before the presumption was applied in Western’s 
favor. 

This case, then, means that direct competition is not 
such a desideratum as to warrant its authorization unless 
some other public need for the service is shown. 

Later another case arose where PCA proposed a route 
closely paralleling Eastern’s route between Chicago and 
Miami and Delta proposed a route between the same ter- 
minals but with a number of different intermediate points. 
In selecting Delta, rather than PCA, one of the reasons 
given was that Delta, unlike PCA, would provide “a min- 
imum of duplicating competition to and from the inter- 
mediate points.” *”° 

Finally in the West Coast Case,** the presumption doc- 
trine was as nearly formally abandoned as it could be— 
short of an express statement of repudiation. Westerh. 
sought an extension from San Francisco to Portland and 
Seattle, duplicating United, the only carrier operating 
between those cities. The Board denied the application. 
Its discussion is so reminiscent of the reasoning and the 
language in the Branch-Ryan concurring opinion in the 
Boston case™ that it bears quotation: 

The need for competition to United Air Lines between San 


Francisco, Portland, and Seattle is urged upon us as a justifica- 
tion for the proposed service. If such a public need exists, the 


115 Eastern Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 448 
(1945). PCA has had bad luck in keeping pace with the swing in Board 
doctrine. In the Atlantic Seaboard case its application was denied because it 
would not provide competition, supra p. 183; in the Great Lakes-Florida case it 
foundered because it would provide competition too fully. 

1166 C. A. B. 961 (1946). 

117 Supra pp. 187-191. 
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present record does not reveal it; and it is reasonable to assume 
that if United’s service between these three cities were not of 
that quality which is commonly attributable to the competitive 
incentive, Western would have offered evidence in support of 
such fact as it did in support of its application for its Los An- 
geles-San Francisco route which this Board granted. 

Nor can it be successfully contended that competition is re- 
quired on all routes in the absence of factual proof showing a 
public need for it. As this Board clearly pointed out in its lead- 
ing case on the subject, competition is not mandatory in relation 
to any particular route or service. To have interpreted the Act 
otherwise would have been to ignore a fact well known to the 
Congress at the time of the enactment of the Civil Aeronautics 
Act, namely, that every route operated by a single air carrier 
has not been insulated against the emulating spirit to which in 
the field of commerce we give the name of competition, but that 
on the contrary the benefits of the competitive incentive fre- 
quently spread to routes that do not have direct competing serv- 
ice. The Act declares that competition must be regarded as 
being in the public interest to the extent to which it is necessary 
to assure the sound development of an air transportation system 
adequate to the national needs, and it leaves to this Board the 
determination of the question whether competition is required on 
a particular route. That question, we believe, should be decided 
upon the facts of record and should be considered together with 
any other factors of public interest which in the particular case 
may point in the opposite direction—such other factors, for 
example, as the absence of a sufficient traffic potential to enable 
the competing service to become economically self-supporting or 
the undue financial impairment of another air carrier. 

But in a particular case a new service may be justified upon 
grounds other than the need for competition. Such a ground 
might be the improvement of a long-haul service which at times 
has led this Board to extend an air carrier’s route in order to 
serve the convenience of a substantial volume of through pas- 
sengers by the establishment of a one-company service in place 
of a less adequate connecting service. A route extension in such 
a case may result in competition but the competition will be the 
incidental result and not the justification for the extension. In 
the case before us there is no showing upon the record that the 
extension of Western from San Francisco to Seattle is required 
by any public need for the improvement of a long-haul service.""® 


One can read and re-read this passage and come to only 
one conclusion: if an existing carrier is meeting the needs 
of the public with a standard of service as high as is pro- 
vided where direct competition exists, another service 
will not be authorized merely to provide competition 


1186 C. A. B. at 969-970. 
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even though the volume of traffic would support a com- 
peting service. According to the reasoning reflected in 
this opinion, the Board comes to the question whether 
there is sufficient traffic potential to support a competing 
service only after it has been determined that there is 
“factual proof” of public need for that competing service. 
Here, then, is deliberate analysis of the problem of com- 
petition which discards the presumption entirely.” 

That this analysis was deliberate is emphasized by two 
things. 

In the first place the first paragraph in the passage 
quoted above expressly adverts to the North-South Cali- 
fornia case, where Western was extended to San Fran- 
cisco and where the presumption was first applied, and 
implies that in that case a need for competition was 
shown by proof that United’s existing service had been 
lacking “that quality which is commonly attributable to 
the competitive incentive.” This explanation is so forced 


—and so inconsistent with the reasoning in fact adopted in 


120 


that case’ that it suggests a very deliberate effort to ex- 
plain away that opinion.™ 

In the second place Mr. Lee dissented in an opinion 
very ably showing the inconsistency between the major- 
ity’s opinion and the reasoning in the North-South Cali- 


119 The opinion can not be explained as intended to hold that the San Fran- 
cisco-Seattle traffic was not sufficient to make a competing service economically 
feasible. It is true that the Board held that United’s general economic condition 
was such as to make unwise the authorization of a service which would divert 
traffic from it and that, therefore, “competition represented by the proposed 
additional service is not economically sound at the present time.” Jd. at 972. 
But this point was made not as a reason for refusing to apply the pro-competi- 
tion presumption but solely as an answer to Western’s contention that, apart 
from the need for competition as such, extensian of Western as proposed would 
meet a public need in that Western would be strengthened thereby. Jd. at 970; 
infra pp. 204-205. It was held that Western should not be strengthened at the 
expense of injuring United unduly. 

120 See supra pp. 184-185. 

121 Tt will be recalled that the Branch-Ryan concurrence in the Boston case 
indicated agreement with the decision to extend Western to San Francisco, as 
distinguished from the reason given therefor. Supra p. 191. Our discus- 
sion of the Branch-Ryan opinion excluded the possibility that the decision 
could be justified on the ground of the inadequacy of United’s existing service. 
Supra p. 192. To justify that decision on that ground would require one to 
ignore the requirement that a decision be supported by findings; there certainly 
was no finding that United’s service was anything less than perfect. 
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fornia case.” And he set forth succinctly the case for 


authorizing competition despite a showing that existing 
service is satisfactory: 

Competition not only supplies an incentive for the estab- 
lishment of service commensurate with the needs of the traffic, 
but in addition insures against the development in the future of 
operating practices which fall short of meeting this standard.’** 

Deliberately, then, the answer given in the reconsid- 
ered North-South California case to Mr. Branch’s de- 
mand that the Board state its views as to competition was 
finally repudiated by the majority. 


6. The Later Answer. 

With abandonment of the pro-competition presump- 
tion—or, as we prefer to state it,’* the view that the Act 
requires authorization of a competitive service whenever 
the volume of traffic is such as to make it economically 
feasible—a majority of the Board substituted a new ex- 
pression of its views. This was, in essence, the Branch- 
Ryan view. Competition will be authorized only where 
there is affirmative proof in the record that the additional 
service is needed by the public, such, for example, as 
proof that the existing service falls short of the highest 
standard and needs the stimulus of competition’ or proof 
that the additional service will afford needed new one- 
carrier service.” 

It should not be understood that this view sanctions 
monopoly. The opinion in the West Coast Case and the 
Branch-Ryan view in the Boston case both take as a fun- 
damental the fact that “the benefits of the competitive 
incentive frequently spread to routes that do not have 


1226 C. A. B. at 1006-1007. 

128 Jd. at 1004. 

124 Supra pp. 184-185. 

125 Thus in refusing to authorize a route competitive with United in North 
Central Case, 7 C. A. B. (1946), it was said, 
“There is no showing in the record that United’s service is inadequate or that 
competition would be beneficial.” Id. at .... (25); see also id. at .... (35). 
(Emphasis added.) 
(19475 Latin American Air Service, on reconsid., 7 C. A. B. ...., .... (14) 
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direct competing service.” ** Both the new view and 
the view prevailing when the presumption was voiced 
accept competition as a destderatum. The difference be- 
tween the two is only this: The older view sought com- 
petition between every pair of points between which the 
operation of an additional carrier would be economically 
feasible. The new view regards the airline system as 
already so competitive that generally speaking the result- 
ing incentives favorably affect the quality of service on 
non-competitive as well as competitive segments. Hence 
it is unnecessary to seek competition between all. points; 
and a competitive service will be authorized only where 
the particular service is shown to be needed by actual 
proof apart from the existence of a volume of traffic 
which will support another service economically. 

The later view, however, leaves abundant room for 
authorizing a service merely for the sake of providing 
competition where a denial thereof would leave the ex- 
isting carrier in a position relatively “insulated against 
the emulating spirit” of competition.** This is demon- 
strated by the decisions in the international cases, which 
had the full concurrence of both Mr. Branch and Mr. 
Ryan (except in particulars not here significant). In all 
those cases Pan American argued that it would provide 
satisfactory service, that it would be faced with abundant 
competition from foreign flag carriers, that the traffic po- 
tential would not sustain additional United States carriers 
at the low rates and with the large equipment which it 
proposed, and that therefore it should remain the only 
American carrier in the field—or in the region involved 
in each case. This entire line of argument was rejected 
by a unanimous Board again and again. In every region 
of the world, except across the South Atlantic to Africa 
where the traffic was thin,” the Board authorized other 


127 West Coast Case, supra note 116, at 970. 
128 Supra p. 196. 
129 South Atlantic Case, 7 C. A. B. 285 (1946). 
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United States carriers to operate, in addition to Pan 
American. 

Pan American sought first to establish itself as the only 
United States carrier across the North Atlantic. The 
Board held, in effect, that if there were to be any other 
American carriers in the international field at all it would 
have to be on the North Atlantic—the most heavily trav- 
eled international route—so that Pan American was real- 
ly urging that it be the single chosen instrument for our 
foreign air services. 

The basic question would therefore appear to be whether 


the national policy of regulated competition in air commerce shall 


be abandoned for a policy of monopoly in the international 
field.2*° 


The Board refused to sanction monopoly, citing the ben- 
efits to the public which competition would bring.” 
In substance the Board’s view has been not only that 
there should be no over-all. international monopoly but 
that there should be no monopoly in regions of the world 


where traffic potential would sustain the services of other 
carriers as well. Hence when Pan American, after los- 
ing, on the North Atlantic, its argument for an over-all 
monopoly, urged that it should have a monopoly of serv- 
ice to Latin America, the Board said that there too the 
public should enjoy the benefits of the competitive stim- 
ulus and stated its problem to be 


. . whether additional carriers should be certificated on routes 
presently served to assure the benefits of competition while avoid- 
ing that overdevelopment of service which might undermine the 
sound economic basis for the industry’s future growth. . . .1*? 


130 Northeast Airlines, North Atlantic Routes, 6 C. A. B. 319, 324 (1945). 

131 Jd. at 324-326. In the first case where it was faced with this question 
the Board had emphasized its lack of power under the Act to regulate rates 
in foreign air transportation and the special importance, therefore, of providing 
for competition. American Export Airlines, Trans-Atlantic Service, 2 C. A. B. 
16, 32, 34 (1940). This was at a time when its approach to the question of 
competitive service was conservative, if not apologetic. Supra p. 168. By 
1945, however, it apparently felt it unnecessary to emphasize this point, cf. 
supra note 83, and said merely that, “The improvements which flow from a 
competitive service can not be decreed by administrative fiat.” Northeast Air- 
lines, North Atlantic Routes, 6 C. A. B. 319, 326 (1945). 

182 T atin American Air Service, 6 C. A. B. 857, 865 (1946). 
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A similar course of reasoning was adopted in the Ha- 
watian Case.’* In these cases the Board expressly dis- 
claimed any feeling that Pan American’s service had been 
inadequate.** In fact in Hawaiian Case, the decision of 
which was dated only five days before the original deci- 
sion in the West Coast Case, after finding that Pan 
American’s service was not subject to criticism, language 
was used which is sharply reminiscent of the opinions in 
the cases asserting the pro-competition presumption: 


As the justification for competition in any case does not depend 
upon the failure or inability of an existing carrier to render ade- 
quate service, neither does its ability and willingness to furnish 
a sufficient volume of service in itself constitute a bar to a com- 
petitive service. The greatest gain from competition, whether 
actual or potential, is the stimulus to devise and experiment 
with new operating techniques and new equipment, to develop 
new means of acquiring and promoting business, including the 
rendering of better service to the customer and to the Nation 
and affording the Government a comparative yardstick by which 
the performance of the carriers may be measured. Competition 
invites comparison as to equipment, costs, personnel, methods of 
operation, solicitation of traffic, all of which tend to assure the de- 


velopment of an air transportation system as contemplated by 
the Act.1*¢ 


It is, therefore, fair to say that when the Board altered 
its view as to competition in the West Coast Case, it by no 
means swung to the view that absolute monopoly should 
be permitted. For where a carrier really has a monopoly 
(as Pan American had) the whole Board stated, in effect, 


1887 C. A. B. 83, 102-104 (1946). Cf. Pacific Case, 7 C. A. B. 209, 226- 
227 (1946). 

134 Hawaiian Case, supra note 133, at 103; Latin American Air Service, 
supra note 132, at 864. 

135 Supra p. 195. 

136 Hawaiian Case, supra note 133, at 103-104. One conceivable interpretation 
of this passage would make it quite inconsistent with the contemporaneous 
reasoning in the opinion in the West Coast Case. If the passage was intended 
as a proposition of general application to any non-competitive route segment— 
as distinguished from the particular kind of situation with which it was dealing 
in Hawaiian Case where Pan American was seeking to preserve a regional 
monopoly in the whole Pacific—then the passage would be flatly contrary to 
the West Coast Case reasoning. For then it would mean that, if there were 
only one carrier between Seattle and San Francisco, for example, the public 
convenience and necessity would require a competitive service, despite the fact 
that the existing carrier was fully satisfactory, assuming, of course, that the 
traffic would support both services. This is exactly what the West Coast Case 
opinion denied. These two opinions were rendered too nearly simultaneously 
to warrant the assumption that any such inconsistency was intended. 
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that a new service would be authorized wherever traffic 
potential. indicated that a new service would be econom- 
ically feasible, to the extent necessary to introduce com- 
petitive stimuli. In other words if the existing carrier 
is so completely free of competition that it is “insulated 
against the emulating spirit,” **’ new service will be au- 
thorized upon a showing that traffic potential will make 
it feasible and without requiring further proof of a need 
for the service, to the extent necessary to introduce “the 
benefits of the competitive incentive.” ** 

But once the monopoly has been broken to that extent, 
it appears that specific proof of a need for any further 
competitive service will be required on the same basis as 
that stated in the West Coast Case.’ The Board will not 
go further and authorize a competing service between 
every pair of points which would support it.“ This seems 
to be what is stated in Pan American Airways, North At- 
lantic Route, Supp. Opinion." TWA previously had 
been certificated to operate from this country to Paris and 
thence through Italy to Cairo and on to India. Pan Amer- 
ican had been authorized to serve from this country to 
London, Belgium, through middle Europe to Turkey and 
on via a routing divergent from TWA’s to India. There- 
after Pan American sought to add Paris to its route, argu- 
ing that in the several international cases a considerable 
amount of direct point to point competition between 
American flag carriers had been authorized and that the 
logic of those decisions compelled that TWA be given 
“competition in Paris.” But the Board denied that such 
was their logic. It said: 


Competition created by those decisions either at points in 
Latin America or at points in China and India is merely the 
incidental result of the establishment of route patterns designed 


137 Supra p. 196. 

1387 C. A. B. at 104. 

139 Supra p. 195. 

140Tn the Latin American case a great deal more competition was author- 
ized, by order of the President, than the Board’s majority had found justified. 
6 C. A. B. 857, 860 (1946). 

1417 C. A. B. 455 (1946). 
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to serve the traffic potential of different areas, either in this coun- 
try or in lands abroad. The fact that these route patterns hap- 
pen in some cases to converge at certain points (as at Mexico 
City, Havana, Shanghai and Calcutta) is not due to the need 
for providing competition at these points but rather to the need 
for providing the carriers operating into and through such areas 
logical and convenient terminal points or gateways to areas 


beyond.?*? 

So Pan American’s Paris application, shown to be 
“merely for the purpose of providing competition to 
TWA at that point,” *** was denied. Presumably the 
Board would have said—had it elaborated its views— 
that the “emulating spirit” of American flag competition 
would affect the standard of TTWA’s service to Paris even 
though it was the only carrier serving that particular 
point.™* 


7. The Later Answer Questioned. 


Despite the seeming burial of the pro-competition pre- 
sumption in the West Coast Case, something closely akin 
to that presumption may be creeping back into the 
Board’s doctrine. 

Just a year after the decision in that case a reconsidered 
decision was announced in which Western’s application 
to duplicate United between San Francisco and Seattle 
was granted. It was said that Western would be able to 
provide important new one-carrier service between the 
Pacific Northwest and Mexico—not taken into account 
in the original decision—and to provide a desirable rout- 
ing to the Orient from California by connection with 
Northwest at Seattle, a routing resulting from authoriza- 


142 Jd. at 456. It must be confessed that this passage is not a quite fair 
summary of the Latin American opinion. Even excluding the authorizations 
imposed by the President in that case, it will be recalled that the Board’s 
opinion stated that the question presented was whether “additional carriers 
should be certificated on routes presently served to assure the benefits of 
competition.” Latin American Air Service, supra note 132, at 865. Likewise 
in Hawaiian Case, supra note 133, at 104, one of the reasons given for dupli- 
cating Pan American’s California-Hawaii service with another by United was 
the provision for the Mainland-Hawaii traffic of the “recognized stimuli from 
competition.” 

1487 C. A. B. at 456. 

144 Cf. supra p. 196. 
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tions rendered since the original decision. Finally it was 
said that traffic potential on the San Francisco-Seattle 
route, in the light of development since the original deci- 
sion, indicated that United’s economic security would not 
be seriously threatened by the duplicating extension of 
Western.” 

This reasoning is not inconsistent with the original de- 
cision. It was said that the record showed a need for 
Western’s extension in terms of an improvement in long 
haul service, and that United would not be unduly hurt 
thereby. 

But in the discussion of the hurt to United the follow- 
ing passage occurs: 

At that time [i.e. the time of the original decision] the issue 
was almost solely whether the competing service should be 
authorized only for the purpose of providing competition with 
United. We were then unable to conclude that the indicated 
future traffic volume over the route would be of such magnitude 
as to minimize the resultant financial effect on United, and the 
question of the economic impairment of the latter carrier thus 
became a major issue.’** 
This reference to the earlier opinion seems inaccurate. 
The earlier opinion was quite clear. It did not hold that 
competition would be barred because traffic would not 
support the competing service without undue hurt to 
United. Rather it held, in a statement of unusual clarity, 
that the argument that Western should be extended solely 
for the purpose of providing competition must fail. be- 
cause there was no proof that United needed the spur of 
competition on that route. The passage of the opinion in 
question was: 

The need for competition to United Air Lines between San 
Francisco, Portland, and Seattle is urged upon us as a justi- 
fication for the proposed service. If such a public need exists, 
the present record does not reveal it; and it is reasonable to 
assume that if United’s service between these three cities were 
not of that quality which is commonly attributable to the com- 


petitive incentive, Western would have offered evidence in sup- 
port of such facts... .** 
145 West Coast Case, on reconsid., 7 C. A. B. ... (1947). 


146 Jd. at ... (17). 
147 West Coast Case, 6 C. A. B. 961, 969 (1946). 
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The entire discussion, in the earlier opinion, of the effect 
of the extension upon United’s financial condition was in 
response to Western’s argument that there was a public 
need for the extension in order to strengthen Western. 
The opinion made this apparent when it introduced its 
discussion of the effect on United with this sentence: 
.. . The principle of strengthening a small carrier by authoriz- 
ing an extension of its system in order to permit it to compete 
effectively with existing services has its converse in the prin- 
ciple of safeguarding an existing service from undue impairment 
by another carrier.*** 

If the inaccuracy in the reference to the earlier opinion 
was deliberate, then it might seem to indicate that the 
Board meant to reject the reasoning of the original deci- 
sion and substitute for it a new rationale to this effect: 
A competitive service is justified solely for the purpose 
of providing competition where traffic will sustain the 
new service without undue adverse effect upon the exist- 
ing carrier. This rationale, of course, would restore the 
presumption doctrine in its most extreme form. It is dif- 
ficult to believe that this was the intent. For in a very 
recent case the Board has held: 

While the movement of traffic has been relatively heavy, this, in 
and of itself, is not a justification for inaugurating duplicating 
services.'*® 

Nevertheless, in the Board’s statement to the President’s 
Air Policy Commission of October 27, 1947, it was said: 

The Board has consistently recognized that competition creates 
incentives to improved service and technological development. 
But it has never followed a doctrine of direct duplication of 
existing services or what some of the carriers like to call “com- 
petition for competition’s sake.” Except in the unusual instances 
where it has been necessary to make extensions of existing lines 
to common traffic gateways for the establishment of through 
long-haul connections or the improvement of weak route struc- 
tures of small carriers by their extension to strong traffic term- 
inals, the Board has avoided direct point-to-point competition 


even on strong routes. Rather, the Board’s general policy has 
been one of terminal-to-terminal competition. It has provided 


148 Td. at 970. 


149 Great Lakes Area Case, 7 C. A. B. ..., ... (39) (1947). 
4 
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alternative routes between two major points by competing 
carriers where sufficient traffic is available to support both 
carriers on an economical basis.'*° 


Later in the statement the following appears: 


Authorizations of competition have generally been limited to 
(1) competition between widely separated terminals, with di- 
vergent routings, or (2) competition resulting from converging 
for a relatively short distance of routes which connect separate 
points of origin with a common terminal point. Point to point 
competition has been generally avoided except between high traffic 
producing points where all the circumstances warranted the 
competition. 

The Board has consistently denied applications involving pro- 
posed transportation which would result in uneconomic compe- 
tition.*** 

At one point this statement seems to say that there is 
a policy of providing “terminal-to-terminal competition” 
where there is sufficient traffic “to support both carriers 
on an economical basis.” Then it says that point to point 
competition is avoided “except between high traffic pro- 
ducing points.” Of course, terminal to terminal competi- 
tion via different intermediate points can be, and has been, 
justified on the ground that new one-carrier service is 
provided, with the competition being the incidental re- 
sult. But if the statement means that it is the Board’s 
policy to authorize terminal to terminal competition if it 
is economical, entirely apart from some justifying factor 
such as the provision of new one-carrier service, that is 
simply another way of saying that a particular pattern 
of competitive service will be authorized, where eco- 
nomic, simply for the sake of providing competition. And 
if the later passage in the statement means that point to 
point duplication will be authorized solely because traffic 
is heavy enough to sustain it economically, that, of course, 
is a doctrine which is just as extreme as the pro-competi- 
tion presumption doctrine most strongly applied. How- 
ever expressed, it is a case of “competition for competi- 
tion’s sake.” For duplication, terminal to terminal] or 


150 Pp, 18-19 of mimeographed copy. 
151 Pp, 30-31 of mimeograph copy. 
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point to point, would be authorized simply upon proof 
of enough traffic to sustain the new and the old service. 

If this is what is meant by the recent statement to the 
President’s Commission the reasoning of the original 
opinion in the West Coast Case would be repudiated and 
there would be the following singular result: If there is 
enough traffic to sustain another carrier, an additional 
carrier will be authorized without regard to whether it 
will provide new one-carrier service or other needed im- 
provements in service. If there is not enough traffic to 
sustain another carrier, then it may still be authorized if 
it would provide such improvements. In other words it is 
necessary to justify a duplicating service by reference 
to new one-carrier service or other such factors only on 
the assumption that between the competitive points there 
is not enough traffic to sustain competitive service. One 
reason that it is difficult to believe that this is the present 
view of the Board’s majority is that it would follow that 


the Board has been overbuilding the airline system in 
those many cases where a duplicating service was found 
justified by the new one-carrier service that would be pro- 
vided to points beyond.*” 


152 Cf. West Coast Case, Supp. Opinion of Oct. 29, 1947, 7 C. A. B. ..., 

. (37) (1947). Statements in a recent opinion might be construed as imply- 

ing that the Board does overbuild, in some cases at least, where a duplicating 
route is granted because of new one-carrier service to points beyond. In Mis- 
sissippi Valley case, 7 C. A. B. (1947), Continental sought a route between 
Kansas City and Chicago which would have the effect of giving it a service 
duplicating United’s between Denver and Chicago. The Board found that 
United’s service was adequate. It then said that the volume of traffic is not 
large and does not justify a competitive service “at the present time.” Jd. at 

. (9). It also observed that, “It would certainly be unsound to put in more 
carriers than the traffic can support.” Jd. at ... (10). Then it found that 
the amount of new one-carrier service which would be provided by Continental, 
were it extended, would be “negligible.” Jd at ... (11). It was concluded 
that the public convenience and necessity did not require the extension. One 
possible interpretation of this course of reasoning would be this: a competi- 
tive service is not justified if the traffic will not support another carrier unless 
the additional carrier would provide substantial new one-carrier service, in 
which case the duplicating service will be authorized despite the fact that the 
traffic over the duplicated segment will not support another carrier. And if 
there is enough traffic to sustain another carrier, then it will be authorized 
even though it would not provide any new or improved service. 

Somewhat similar reasoning appears in the same opinion in denying applica- 
tions of Braniff and of Chicago and Southern to duplicate existing services 
between Memphis and Dallas. The Board found that existing carriers were 
providing adequate service, and said, “. . . an additional service cannot be 





208 THE GEORGE WASHINGTON LAW REVIEW 


One must hasten to add that, thus far, there is no clear- 
cut statement by the Board inconsistent with the reasoning 
in the original West Coast Case opinion. One can only 
note a caveat: the idea that competition should be author- 
ized solely because traffic will sustain another carrier may 
not be altogether dead. 

One other caveat should be noted. Administrative agen- 
cies are vested with broad discretion. It may be suggested 
that there is a middle ground between the reasoning in 
the original West Coast Case and the view that competi- 
tion is to be warranted merely by a showing of sufficient 
traffic volume; it may be suggested that enough traffic to 
sustain another carrier does not make competition manda- 
tory but does permit the Board in its discretion to author- 
ize competition. It is submitted that any such suggestion 
would countenance arbitrary action. When Congress dele- 
gates power it does not mean that in identical circum- 
stances an administrative agency can act in one way on 
Friday and another way on Monday. Discretion must be 
exercised according to validly expressed reasons. Volume 
of traffic sufficient to sustain another carrier either is or is 
not a reason for competition. If it is, then no other reason 
for granting a competing route is needed, and the com- 
petition should always be provided where such a volume 
of traffic is shown. If it is not, then some other reason 
must appear in the record to justify the grant of the com- 
peting service, which is the West Coast Case doctrine. 
But it would be a mere cloak for caprice to say that, if 
there is enough traffic, a competing service may be au- 
thorized, apart from other reasons shown in the record, 
simply because some mysterious “discretion” whispers, 
“Yes,” or denied because the whisper is, “No.” 


justified in the absence of a showing that the traffic will support such service.” 
Id. at... (30). Then the Board found that neither applicant would provide 
substantial new one-carrier service, and denied the applications. Here, again, 
it seems to be implied that if there were enough traffic to support another 
service it would be authorized without regard to whether it met any public 
need not being met by existing service, and that, even though there were not 
enough traffic to sustain another carrier, such an uneconomic service would be 
authorized if it would provide substantial new one-carrier service. 
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8. When Does an Existing Service Require the Stim- 
ulus of Direct Competition? 


The rationale of the original opinion in the West Coast 
Case focuses attention upon the adequacy of existing 
service. If that service is of the highest standard, direct 
competition will be authorized only if it is incidental to 
meeting some other public need. When is an existing 
service of the highest standard? 

Unfortunately this question, though of crucial impor- 
tance, has received very little enlightenment in the Board’s 
opinions. 

In the North-South California case’ and in the Boston 
case,’ the Board found nothing deficient in the existing 
carrier’s operations.’” In the East-West California case’™ 
the Board said, in the course of justifying TWA’s com- 
petition with American between Phoenix and Los An- 
geles, that 

. . . the record contains some indication of the fact that service 


to and from Phoenix has suffered to some extent as a result 
of being at the western end of American’s transcontinental 


S.." 
But this statement can hardly pass as a finding of fact; 
it fails even to state what service deficiencies the record 
showed. Scarcely more enlightening was the Board’s 
treatment of Eastern’s existing service in the Atlantic Sea- 
board case.’ It said that testimony had questioned the 
adequacy of the space provided by Eastern “particularly 





153 Supra pp. 184-185. 

154 Supra p. 186 

155 In the reconsidered West Coast Case, where Western was authorized to 
duplicate United between San Francisco, Portland and Seattle, supra p. 203, 
there was no suggestion that United’s service was deficient. The original opin- 
ion had specifically found that that service was not shown deficient, and the 
opinion in the reconsidered decision not only refrained from criticism but found 
that during the intervening year United had doubled the seat-miles operated 
on that segment. Opinion on reconsid., 7 C. A. B. ..., ... (13-14) (1947). 
One view of this finding would be that United was penalized for providing 
abundant service since the seat-mile increase was cited to show that traffic 
potential was large. 

156 Supra p. 175. 

157 American Airlines, East-West California Service, 4 C. A. B. 297, 316- 
317 (1943). 
158 Supra p. 181. 
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to intermediate points,” the adequacy of Eastern’s traffic 
solicitation, and “the quality of service” provided; it was 
concluded that there was “substantial opportunity for im- 
provement” in Eastern’s service.” Again, however, the 
Board was making only a general statement that could 
hardly pass as a finding of fact. The reader cannot tell 
from the opinion what was wrong with Eastern’s opera- 
tions, and he may be surprised upon reading a year later 
that one of the reasons for selecting Eastern for a route 
to Detroit was that its “record as an efficient low cost car- 
rier is distinctive and is entitled to recognition.” **”° (One 
must suspect that in one case or the other the Board must 
have recited findings to fit the decision instead of fitting 
decision to the findings.) 

About the nearest thing to a decision that an existing 
service should be subjected to competition because of its 
proved deficiency is furnished by the decision to author- 
ize Eastern to compete with PCA between Detroit, 
Cleveland and Akron.” The Board had found that a 
route was needed between Detroit and Miami. It then 
had to determine whether the intermediate points should 
include the relatively non-competitive segment Detroit- 
Toledo-Columbus or the competitive segment Detroit- 
Cleveland-Akron. The latter was selected: it had the 
heavier traffic potential and the fares on PCA’s existing 
service were “uniformly high”; for these two reasons 
“the establishment of a competitive service would not be 
adverse to the public interest.” *** But even in this case 
the decision was placed on the ground that Cleveland- 
Akron had a greater community of interest with and need 
for service to Florida than did Toledo-Columbus;™ the 


159 Colonial Airlines, Atlantic Seaboard Operation, 4 C. A. B. 552, 554 (1944). 

160 Fastern Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 441 
(1945). 

161 [bid. 

162 They were several cents a mile higher than the prevailing industry fare 
level. 

1636 C. A. B. at 435-436. 

164 Jd. at 436. 





CHOICE OF THE AIR CARRIER 211 


high fares on PCA’s system were cited merely to show 
that the duplication of an existing service would not entail 
consequences adverse to the public interest outweighing 
the affirmative reasons for a route via Cleveland and 
Akron. 

It must be concluded, then, that the Board has yet to 
show what deficiencies in existing service will disclose a 
need for competition. As we have noted, this question is 
of crucial importance under the Board’s doctrine as stated 
in the original opinion in the West Coast Case. But to 
make real findings of fact to support a determination that 
the deficiencies of an existing service require the remedy 
of competition calls for an indictment of management 
which the Board is probably reluctant to draw. Even its 
slap at the quality of Eastern’s service in the Atlantic 
Seaboard case was quickly followed by a grant to it of a 
rich new route as a reward for doing a good job. 


9. Diversion of Traffic from Existing Services when 


Additional Service Is Considered. 


Just as a competitive service may be authorized if the 
existing service is proved deficient, so an application for 
a service may be denied because of the adverse effect upon 
an existing service which would result from diversion of 
traffic.*® 

Few general principles have been established on this 
point which could be regarded as a part of a body of 
doctrine. 

Sometimes the extent of potential diversion is examined 
in the opinion very closely.” But often there is a tend- 
ency simply to recite the claims made by the carriers to 
be affected. Usually the effect of diversion is measured 


165 The existing services which are taken into account will include connecting 
service, as well as existing +7 -carrier service. .g., Eastern Air Lines, Con- 
solidation of Routes, 7 C. A. ... (15) (1947); Great Lakes Area Case, 
re. AD on cvs, i) (1947) ; Middle Atlantic Area Case, Trunkline 
Pittsburgh Service, Ft. & (10-11) (1947); Northwest Airlines, 
Detroit-Washington Service, ; CA. B. vaee vce COap Clee). 

166 F.g., Eastern Air Lines, Washington Service, 4 C. A. B. 325, 343-346 
(1943). 
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in terms of the percentage of the total revenues of the 
carrier affected. This almost always makes the threatened 
diversion from one of the larger carriers seem quite small. 
To assess the factual consequences is at best difficult. 
Typically the Board is deciding a case long after the 
hearing, with route adjustments having been granted in 
the meantime and with volume of traffic having grown 
substantially. Moreover since 1940 and until very re- 
cently war-created conditions prevailed which made it 
next to impossible to determine what a “normal” picture 
would disclose. Even today, with the carriers still in 
process of their post-war re-equipment program, the situ- 
ation is not “normal.” 

There are notable cases where, as between two or more 
applicants, one will be chosen which offers least to the 
public in terms of new one-carrier service but which, it 
is felt, must be chosen in order to prevent hurtful diver- 
sion from other segments of its own existing system.’ 
But it must be remembered that in one of its earliest 
essays on the virtues of competition,“ the Board refused 
to choose the carrier from other segments of whose system 
the proposed route would divert traffic and selected an- 
other carrier on the very ground that that would promote 
competitive development of the route.’® 

A different situation is presented where the new route 
would substitute a one-carrier service for a pre-existing 
connecting service between the terminals, and where each 
of the connecting carriers is seeking an extension to the 
other’s terminal. In that case the new route will be com- 


167 Florida Case, 6 C. A. B. 765, 773-774 (1946); Colonial Airlines, Wash- 
ington-Ottawa-Montreal Service, 6 C. A. B. 481, 492, 501 (1945); Western 
Airlines, Denver-Los Angeles Service, 6 C. A. B. 199, 209-211 (1944); cf. 
National Airlines, New Orleans-Fort Worth Service, 4 C. A. B. 278, 291 (1943). 

168 Supra pp. 169-170. 

169 Braniff Airways, Houston-Memphis-Louisville Route, 2 C. A. B. 353, 
385-386 (1940). In Continental Air Lines, Denver-Kansas City Service, 4 
Cc. A. B. 1, 19 (1942), one of the considerations recited in support of granting 
to Continental the route involved was that its operation thereof would minimize 
diversion from one of its other routes. But in Continental Air Lines, Texas 
Air Service, 4 C. A. B. 215, 234 (1943), Continental unsuccessfully urged pre- 
cisely the same consideration. See supra note 41. 
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petitive with the service of the carrier not selected, which- 
ever it may be. One of the most clear-cut of such cases 
was Eastern Air Lines, Great Lakes-Florida Service.” 
Eastern and PCA had provided a connecting service be- 
tween Detroit and Miami via Washington, Eastern oper- 
ating south of Washington and PCA north. Eastern 
proposed an extension of its system to Detroit, PCA an 
extension to Miami. The Board chose Eastern for a num- 
ber of reasons." Among the facts stated (without ex- 
planation of its significance) was the fact that of the total 
traffic between the points involved Eastern had previously 
participated in the haul thereof to an extent much greater 
than had other carriers in terms of revenue derived.’” 
It was also said that if Eastern were extended PCA could 
still compete for the traffic via a connection with National 
at Norfolk.” In dissenting in favor of PCA’s extension, 
Mr. Ryan stated that the only significance which could be 
attached to the extent of Eastern’s previous participation 
in this traffic would be as bearing upon the extent of di- 
version from Eastern’s service if the route were awarded 
to another carrier,’ and that Eastern would suffer less, 
in relation to its general financial position, than would 
PCA. 

That PCA would suffer relatively more seems evident, 
and it is quite unlikely that the Board’s majority in this 
case intended to predicate choice on the relative amount 
of diversion threatened by each of the two carriers to the 





1706 C. A. B. 429 (1945). 

171 Supra pp. 64-65, 69, 76. 

1726 C. A. B. at 440. 

173 Jd. at 436-440. Had PCA been extended, Eastern could also have con- 
tinued to compete on a connecting basis, but apparently not as effectively. This 
possibility was not adverted to by the Board. But see id. at 432. The Board’s 
reference to the possibility of PCA’s being able to continue to attract some of 
the traffic seems intended to minimize to some extent the diversion which PCA 
would suffer. Of course a conceivable rationale might have been (though it 
was not expressed) that the selection of Eastern would promote competition 
since PCA could continue to compete for the business effectively whereas if 
PCA had been selected Eastern could not have done so as effectively. Compare 
the reasoning adopted in denying Delta’s application for the same route in this 
case. Id. at 439; cf. id. at 443-444. 

oa Kansas City-Memphis-Florida Case, 7 C. A. B. ..., ... (27, 29) 
(1947). 





214 THE GEORGE WASHINGTON LAW REVIEW 


other. The case probably illustrates an inclination to 
choose between applicants for a new route on grounds 
more affirmative, where they are present to a marked de- 
gree, than the relative amounts of diversion which each 
will cause to the other.’” 

Nevertheless there have been several cases where the 
carrier selected for a given route is the one, among the 
several. applicants, which it is thought will cause least 
diversion from existing services because of the layout of 
the rest of its system." While this point is sometimes 
quite obviously a make-weight, it can never be wholly 
ignored in choosing between conflicting applications. 

Actually the problem of diversion is, to a considerable 
extent, simply another facet of the general problem of 
competition. If the Board is seeking to intensify compe- 
tition it will be inclined to choose, among applicants, the 
one which will be most competitive and hence most di- 
versionary. But in a case where the Board is seeking to 


175 Chicago and Southern, a small carrier, and Eastern, a large carrier, re- 
cently applied for a route between Evansville and Chicago. Each carrier had 
been participating in this traffic via connections with other carriers. Each could 
provide the service satisfactorily. There were no significant improvements in 
beyond terminal traffic flows which would ensue—the case involved solely the 
local Chicago-Evansville traffic. If either carrier were awarded the route the 
other would suffer loss of the connecting business it had been carrying. The 
Board selected Chicago and Southern, saying: 

“On the basis of the economic need of the respective applicants it is clear that 
Chicago and Southern, with its limited traffic potential, would sustain the greater 
injury by the resulting diversion if Eastern were authorized to perform the 
service.” Great Lakes Area Case,7 C. A. B. .. (36) (1947). 

176 F.g. Kansas City-Memphis-Florida Case, supra note 174, at ... (3); 
Great Lakes Area Case, supra note 175, at . (19); - Transcontinental & West- 
ern Air, Detroit- Memphis Service, 6 CA. B. 117, 128 (1944); National Air- 
lines, New Orleans-Fort Worth Service, supra note 167, at 294; Continental Air 
Lines, Denver-Kansas City Service, supra note 169, at 18. 

The Board has also chosen to duplicate a lightly travelled route segment 
rather than a heavily travelled segment in order to minimize diversion from 
the carrier being duplicated. Were there to be a logical application of this 
principle it would lead to duplications of route segments least able to stand 
duplication. North Central Case, Twin Cities Service, 7 C. A. Tar 
(dissent of Mr. Young, p. 3, n. 1) (1947). In this same case another reason 
recited for duplicating the less heavy segment was that it would provide a 
“routing competitive” with other services of the carrier being duplicated. Jd. at 
... (4). Thus in one breath it was said that an extension was being made in 
a manner to provide relatively less competition, and before the breath was 
finished it was said that the extension was being made in that manner to 
provide relatively more competition. 
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avoid—or to keep to a minimum—new competitive rela- 
tionships it will emphasize the dangers of diversion of 
traffic and seek to choose the applicant which will least 
affect existing services.’ Hence, logically, the threshold 
question is: does the case indicate a need for new com- 
petition? Unfortunately the Board’s opinions on the sub- 
ject of diversion often fail to approach the subject 
explicitly from this point of view, although that view- 
point is undoubtedly in the Board’s mind. Failure to 
make this point of view explicit makes the discussion in 
many of the opinions little more than recitals of facts, 
with rationales left quite obscure. 

Analysis of the Board’s treatment of diversion is made 
difficult in another respect. In many of the opinions the 
Board’s inquiry on the diversion issue seems to be: will 
the carrier suffering diversion be so hurt as to impair its 
financial security? Usually this appears to have been the 
issue when the decision in the case is to grant a new route 
—that is the Board finds that the new route is needed and 
then finds that the need is not outweighed by such hurt 
to existing services as would impair their economic sound- 
ness."** But there are many other opinions where the 
issue is not stated in terms of such serious impairment but 
simply in terms of whether there will be substantial diver- 
sion. This frequently occurs where the decision is to 
deny a new route. Often in such cases it is apparent that 
the real point was that there was not sufficient public need 
to warrant authorizing a new service, entirely apart from 
the issue of diversion. Unless the Board’s view were to 
be that any service applied for will be granted in the 
absence of substantial diversion,’ it would seem that 


177 Cf. Eastern Air Lines, Great Lakes-Florida Service, supra note 170, at 
444, 449. 

178 Mississippi Valley Case, 7 C. A. B. ... (13) (1947); North Central Case, 
7C. A. B .:., «+. GBA) (9). 

179 This obviously is not the Board’s view. Eastern Air Lines, Memphis- 
Greenville Operation, 4 C. A. B. 429, 436 (1943). 
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sometimes in cases of the type referred to the opinions 
would be clearer if they did not refer to diversion at all.*” 

Of course what the Board does (however inadequately 
expressed in some of its opinions) is to weigh the public 
need for a route in a particular case against the hurt to 
existing services in the form of diversion. A relatively 
slight need will be outweighed by a relatively slight 
hurt.’ A greater need would not be outweighed by that 
degree of hurt. And a virtually compelling need 


180 Qne among many illustrations is the treatment of United’s application to 
pick up Cincinnati on its transcontinental route between Philadelphia and Chi- 
cago. Cincinnati-New York Additional Service, 7 C. A. B. ..., ... (8) (1947). 
The Board found that during the months of September, 1940, and March, 1941, 
there were only 85 passengers between Cincinnati and points on United’s system 
not already provided one-carrier service by TWA or American, whereas there 
were 3,476 passengers between Cincinnati and points on United’s system already 
provided one-carrier service. It was concluded that United’s service was not 
required in view of the slight amount of new service compared with “the sub- 
stantial amount of diversion from other carriers which would result.” Ibid. 
Note that there was no finding that this diversion would in any way impair the 
financial security of TWA or American; indeed there was no finding as to 
how much traffic might be diverted from either of these carriers. See also the 
treatment, in the same case, of applications by Chicago and Southern and by 
Braniff to extend their systems to New York from the midwest. Both would 
provide very extensive duplication of existing service without giving a sub- 
stantial amount of new one-carrier service. Both applications were denied with 
some emphasis upon diversion but without findings as to the amount of threat- 
ened diversion or as to the effect thereof upon the existing carriers. Jd at ... 
(8-14). Then applications of PCA and of Colonial to extend their routes to 
Cincinnati, providing almost exclusively a service paralleling existing service, 
were denied without any reference to or findings on the subject of diversion. 
Id. at ... (14-17). It would seem that none of these applications met any 
need for a new route, entirely aside from any question of diversion of traffic. 
Had they all been dealt with on that basis the Board’s views would have been 
much clearer. But the opinion as written certainly gives no helpful enlighten- 
ment on the Board’s doctrine respecting diversion; in attempting to appraise 
the opinion as a precedent to be applied to other cases one simply cannot tell 
what significance to attach to the sketchy references to diversion. 

181 Mississippi Valley Case, supra note 178 at ... (19); Northwest Airlines, 
Chicago-Milwaukee-New York Service, 6 C. A. B. 217, 223 (1944). One of 
the several opinions in which this process of weighing was quite inadequately 
expressed is Braniff Airways, Houston-Memphis-Louisville Route, supra note 
169, where the Board said, 

“If air carriers are to be prevented from inaugurating improvements in exist- 
ing service solely as a protection to a particular carrier or carriers, the develop- 
ment of an adequate air transportation system will be retarded .. .” 2 C. A. B. at 
386. This statement—which has been made more than once, see C.9., Great Lakes 
Area Case, supra note 175, at ... (21)—seems to say that once a proposed route 
is proved to be an improvement over existing service diversion will be ignored. 
Of course the Board has never meant any such thing—or even approximately 
that. The statement does not reflect a logical progression of reasoning from 
facts to decision; it is. rather, a form of expressing the ultimate conclusion 
without showing how and why the conclusion was reached. 

182 Southeastern States Case, 7 C. A. B. ..., ... (13-15) (1947); North 
Central Case, supra note 178, at ... (11). 

183 Southeastern States Case, supra note 182, at ... (13, 18). 
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would be outweighed only by a hurt that would be so 
serious as to jeopardize the hurt carrier." 

This general statement would explain why in some 
cases diversion is discussed in terms of critical impair- 
ment of a carrier’s economic position and in other cases 
in terms merely of “substantial” diversion. But it leaves 
unanswered many questions,’ and as a complete state- 


ment of doctrine it is so general that it is perfectly pos- 
sible to adhere to it and yet to arrive at seemingly capri- 
ciously different results from one case to another.’** Even 
within the limits of a single opinion inadequate analysis 
often leaves the reader mystified as to why diversion was 


184 Fastern Air Lines, Washington Service, supra note 166, at 350. 


185 One question is whether the “hurt” to a carrier shall be appraised always 
in terms of the carrier’s over-all position rather than in terms of the profitable- 
ness of the particular route affected. 

Thus a large carrier might not be greatly affected, from its over-all stand- 
point, by very substantial diversion from one segment of its system. Yet such 
diversion might make the operation of that segment so marginal as to lead to a 
neglect thereof. One of several ways for this to result would be in a situation 
like this: If between A and B carrier X were the only carrier it might provide 
both through schedules to points beyond and turn-around schedules, the latter 
suited to the peculiar needs of A and B. But if carrier Y were also certificated, 
carrier X might not be greatly hurt, over-all, yet there might not be sufficient 
traffic for either X or Y to provide turn-around schedules, thus leaving A and B 
wholly dependent upon through trips to points beyond. Rarely has the Board 
considered the diversion problem in terms other than the over-all effect on a 
carrier. 

Conversely it is possible that, though a particular route served by one carrier 
might be profitable enough to support abundant service by two carriers, the loss 
of revenue to the first resulting from the certification of a second might se- 
riously impair the first carrier’s over-all position because of the marginal nature 
of the remainder of its system. Cf. West Coast Case, 6 C. A. B. 961, 972 (1946). 


186 Compare the treatment of threatened diversion from Continental in Con- 
tinental Air Lines, Denver-Kansas City Service, supra note 169, at 19, with the 
treatment of the same problem a few months later in Continental Air Lines, 
Texas Air Service, supra note 169, at 234. The extent to which the Board’s 
treatment of diversion is liable merely to reflect the result which the Board 
has decided to achieve, instead of to explain how and why the result is 
achieved, can be illustrated by any number of references. One picked at 
random is the extension of PCA to Memphis in Southeastern States Case, 
supra note 182. This extension involved some very considerable duplica- 
tion, by PCA, of the services of other carriers. Indeed any traffic man 
would recognize that it was the duplicating—and hence diversionary—service 
that principally interested PCA. Cf. dissent of Mr. Young, id. at ... (12-13). 
But the Board’s entire consideration of the problem of diversior is to be found 
in a single phrase (not even a clause). It said that the extension would provide 
certain new service “with very little adverse effect upon existing carriers.” Id. 
at ... (43). Apart from the question whether this phrase can be regarded 
as adequate findings of fact, one surely must conclude from this superficial 
treatment that the issue of diversion was not regarded by the Board as of any 
real relevance to the decision of the case. 
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deemed to require denial of one proposed route extension 
but not another. 

Among the questions left unanswered is whether the 
Board will weigh against threatened diversion from a 
given Carrier in one case the possibility of restoring that 
Carrier's position by route grants to it in future cases. In 
at least one case the Board has already held that a carrier 
should be granted a route as “compensation” for diversion 
it would suffer from services being contemporaneously 
granted to competing carriers; there were no findings 
to indicate that the public convenience and necessity re- 
quired the route for any other reason.*” 

Another question left open is whether the Board feels 
that diversion can be ignored if the carrier affected will 
enjoy as much traffic within a reasonable time after the 
diverting route is authorized as it did before because of 
the over-all increase in the volume of air traffic. There 
are rather loosely phrased general statements in some of 
its opinions that might be so interpreted. 


187 Transcontinental & Western Air, Consolidation of Routes, 7 C. A. B. ..., 
(11) (1947). In Northwest Airlines, Chicago-Milwaukee-New York 
Service, supra note 181, at 233, in the course of deciding to grant a route to 
PCA there was a reference to diversion from PCA resulting from certain prior 
decisions of the Board. In a dissent in North Central Case, supra note 178, 
at ... (11), Messrs. Landis and Lee, after discussing diversion suffered by 
PCA from various decisions of the Board, explicitly advocated a policy of 
“compensation” in new route awards. Cf. Mr. Ryan dissenting in Eastern Air 
Lines, Great Lakes-Florida Service, supra note 170, at 458-459. Then in North 
Central Case, Twin Cities Service, supra note 176, at ... (5), one of the prin- 
cipal reasons recited for extending PCA to the Twin Cities was that diversion 
from PCA resulting from a contemporaneous extension of Northwest from the 
Twin Cities to points served by PCA would be “counterbalanced” if PCA were 
also extended. 

188 See Northeast Airlines, Boston Service, 4 C. A. B. 686, 691 (1944); 
Eastern Air Lines, Washington Service, 4 C. A. B. 325, 350 (1943). 

One curious variant of this treatment is disclosed in the discussion of diver- 
sion from TWA between Pittsburgh and New York by the extension of PCA 
between these points. Northwest Airlines, Chicago-Milwaukee-New York Serv- 
ice, supra note 181, at 232-235. PCA offered evidence designed to show that 
TWA had developed less traffic, relatively, between these points than had been 
developed by other carriers between comparable points. The Board found that 
there was potential traffic that could be “developed into actual traffic.” Hence 
it was concluded that diversion from TWA by PCA’s extension “would not 
seriously affect TWA in view of the prospects for the development of new 
business on this route.” Jd. at 234. This is one of the few cases where there 
was a finding that there had been an underdevelopment of traffic by an existing 
service. The fact was used, not to justify competition for competition’s sake, 
but to indicate that diversion would not hurt the existing carrier since there was 
a pre-existing potential which could be drawn upon for compensation. That 
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If it is difficult to come to grips with the Board’s treat- 
ment of the diversion problem in terms of general prin- 
ciples it is at least clear that the swing from the early con- 
servative point of view,’ was largely reflected in a great- 
ly lessened concern about diversion. This in turn was 
prompted—so far as the opinions record the Board’s 
thinking—by the feeling that the post-war period would 
witness tremendous increases in air traffic. There was a 
time in the cycle of opinions when sweeping statements 
about the prospective growth of traffic seemed to take the 
place of any detailed analysis of diversion. 


XIV. APPRAISAL OF THE BOARD’S POLICIES 


In domestic air transportation the Board has departed 
very fundamentally from the kind of pattern it inherited. 
The Post Office Department had created a system in 
which direct, paralleling competition was kept to a min- 
imum, with each carrier having a relatively distinct 
“zone.” Within that zone a carrier, theoretically, could 


charge passenger rates without regard to levels fixed by 
other airlines. There was, indeed, a considerable varia- 
tion in rate levels even within the system of a single car- 
rier. This kind of a system was inspired by a desire to 
bring subsidies downward and to make it possible for 
each carrier to control its own costs and revenues to the 
maximum possible extent. 

In the field of international air transportation—which, 
except for transportation to Latin America, was largely 
uncultivated before the Board came to power—the Board 
has created a system of United States flag air transpor- 
tation which is apparently intended to be of the same gen- 
eral pattern as that inherited by the Board in the domestic 
field..° The Board’s intent was thwarted to a significant 


this is what the Board meant is emphasized by the fact that PCA was re- 
stricted from operating turn-around schedules between these two cities since 
the traffic between them was “not so great in itself as to warrant an additional 
carrier solely to render local service.” Jd. at 235. 

189 Supra pp. 170-172. 

190 Supra pp. 202-203. 
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extent by Presidential action requiring a greater amount 
of duplicating service in Latin America and to Bermuda 
than the Board’s majority had wanted. But the failure 
of Mexico to authorize some of the services certificated, 
and the failure of the carriers to inaugurate thus far much 
of the service authorized, combine at this time to leave 
the Latin American picture in doubt. In any event it is 
possible—indeed likely—that the international pattern 
will allow for development on a “zonal” basis” with each 
carrier able to deal with its own costs and revenues far 
more free of direct competitive impact from American 
flag rivals than is true in the domestic system. The anal- 
ogy to the pre-1938 domestic picture is badly marred by 
the presence of extensive foreign flag competition and 
by many other points of difference. It will be a number 
of years before it is possible to determine just what has 
been done—to say nothing of appraising it. 

But in the domestic field it is quite possible to see what 
has been done and to begin appraisal so far as the trunk 
system is concerned.” 

In a nutshell what has been done is so to scramble the 
systems of the several carriers that zones have been almost 
altogether destroyed. Even a carrier like Continental 





191 Supra note 140. 
192 The Board’s statement of October 27, 1947, to the President’s Air Policy 
Commission says that the Board dissents from those who favor “zonal” inter- 
national carriers and that its decisions in the international cases “were predi- 
cated on the same theory of regulated competition underlying our domestic 
route opinions.” p. 151 of mimeographed copy. The analysis we have given 
in the text of the international route cases, supra pp. 199-203, does indicate that 
they rest on the same underlying theory as the domestic route cases. But the 
dicta in Pan American Airways, North Atlantic Route, quoted supra pp. 202-203, 
certainly suggest that the Board had meant to keep each carrier in separate 
areas, converging only for the purpose of providing logical terminals. The 
Board’s statement to the President’s Commission probably was intended to 
dissent from a more extreme “zoning,” sometimes advanced, which would allo- 
cate separate regions of the world to different carriers, each enjoying a com- 
plete regional monopoly. In referring, in the text, to the similarity between 
the present international pattern and the pre-1938 “zonal” pattern for the 
domestic carriers, we do not mean to imply any such extreme regional monopoly. 
193 The “feeder” system is of such recent date that appraisal is risky. Com- 
petition between feeder carriers has been avoided and it has been intended to 
prevent competition between feeders and trunks, except very incidentally. 
There are present indications that feeder transportation is on a very shaky 
economic foundation. See dissent of Mr. Branch in Great Lakes Area Case, 
7C. A.B. ... (1947). 
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has become relatively competitive. Mid-Continent, al- 
most alone," has been preserved in a zone more or less 
its own. 

This scrambling has occurred in the main by virtue of 
the policies adopted to govern the choice of the carrier 
for new routes found to be needed. 

It is not possible to state which of the Board’s policies 
has been most operative in breaking down the old zonal 
system. On the face of the opinions the most important 
policy would appear to be that which seeks to provide 
the maximum of one-carrier service—with emphasis 
upon the possibility of maximizing one plane service.’” 
But there are so many cases where the amount of new 
one-carrier service—to say nothing of new one plane 
service—has seemed so much less than the amount of 
duplication of existing one-carrier service that one is 
tempted to believe that a desire to magnify competition 
may have been the more important consideration. 

Yet—even after Mr. Branch’s insistence that the Board 
speak out on the subject of competition brought forth the 
presumption doctrine—there has been an obvious reluc- 
tance to espouse the provision of competition as an all- 
sufficient reason for new service except in a very few in- 
stances. And the Board has often been at pains to lay 
out competitive routes in a way which will avoid inter- 
mediate point to point paralleling all the way.** More- 
over, with the abandonment of the presumption doctrine, 


194 Colonial and Northeast are ghee still ‘ “zonal” to a significant extent, but 
each has been put into direct competition with large carriers on particular seg- 
ments which will greatly affect its costs. Mid-Continent also has recently been 
put into direct competition with Braniff between Kansas City and Houston 
with some we Oe implications: see Braniff Airways, Consolidation of 
Routes, 7 C. By. vcse cco COD CHR). 

195 As Mr. = once said: “. . . It seems to me that the primary factor 
in the exercise of the Board’s judgment in the designation of the carrier should 
be the maximum measure of direct, one-carrier service which could be accom- 
plished without undue impairment of the earnings of the other carriers af- 
fected . . .” Eastern Air Lines, Great Lakes-Florida Service, 6 C. A. B. 
429, 456 (1945). 

196 Especially significant is the decision in Colonial Airlines, Atlantic Sea- 
board Operation, 4 C. A. B. 552 (1944), supp. opinion, 4 C. A. B. 633 (1944), 
and, as to Chicago-Miami, in Eastern Air Lines, Great Lakes-Florida Service, 
supra note 195, at 444-449. 


5 
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the Board very specifically ruled that competition is 
allowed only as an “incidental” or a by-product of route 
awards inspired by other reasons, except in cases where 
it is positively proved that competition is required as a 
spur to a lagging carrier—a fairly rare possibility.” 

This brings us to the policy of strengthening carriers 
thought needy. 

A phrase much used in briefs to the Board, and occa- 
sionally creeping into Board opinions, is “competitive 
balance” or a “balanced” system. Phrases to this effect 
have a pleasing sound but doubtful meaning. Presum- 
ably they are intended to convey an idea to the effect that 
a system is to be sought in which competitors between 
given points will be able to fight each other vigorously, 
without such disparity of strength that one can overcome 
the other by sheer power. 

Another idea which seems present—although never 
very clearly expressed—is that it is desirable to have a 
system in which each of the various components will have 
a reasonable opportunity to make a profit without requir- 
ing subsidy. 

Obviously when the Board departed from the zonal 
basis of the domestic system there would be a serious risk 
of making it impossible ever to achieve a “balance” in 
the foregoing sense. The old system made that “bal- 
ance” possible. Under it even a small carrier, reasonably 
free of competitive pressures, might control its costs and 
revenues, ultimately achieve a state of self-sufficiency, 
and to the limited extent that direct competition existed 
make its own way in that struggle. 

But with a zonal system abandoned a very different 
state of affairs would prevail. No carrier could inde- 
pendently fix and maintain a rate level throughout its 
system. Every carrier would have to “keep up with the 
Joneses” in equipment and standards of service. No car- 


197 Supra pp. 209-211. 
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rier could afford to skimp on the expenditures necessary 
to get business in a highly competitive market. And com- 
petition—if the Board were to permit it to work—would 
in the long run force unit revenue downward. 

It is doubtful that the Board at first fully realized the 
implications of breaking so sharply from the zonal sys- 
tem. It is more likely that it felt—as expressed by Mr. 
Monro in his clarion call for expansion of the “Little 
Twelve,” **“—that extension of the smaller carriers into 
“fat” territory, though competitive, would hasten the 
economic independence of those carriers. 

Whatever the primary inspiration—whether to extend 
one-carrier services, spread the benefits of competition, 
or strengthen needy carriers—the zonal system is gone. 
And the airlines, taken as a whole, have been put through 
a process of expansion which, in terms both of extent and 
rapidity, makes the great days of railroad building seem 
very pedestrian indeed. 

Through the year 1945 this expansion was accompanied 
by a high rate of profit. From the low profit, or loss, 
picture of the days preceding the adoption of the Act, 
and immediately thereafter, changes occurred which 
seemed to make wings golden. But suddenly after the 
domestic system had netted an operating profit of approx- 
imately $20,000,000, during the year ended March, 1946, 
it lost the same amount during the year ended March, 
1947. Several carriers stared bankruptcy in the face. 
Paradoxically this abrupt reversal came at a time when 
levels of traffic were soaring to new highs that exceeded 
the most sanguine expectations. Nor is the financial ex- 
perience since March, 1947, any cause for optimism; on 
the contrary conditions have worsened.” The glowing 
language of the Board’s Annual Report for 1940*” is 
now very much tarnished. 


198 Supra p. 179. 
199 American Aviation, Dec. 1, 1947, p. 13. 
200 Supra p. 171. 
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This financial shock reflects a very grave weakness in 
the airline economy. Railroads will make only a relative- 
ly modest rate of profit (in relation to investment) though 
the ratio of expenses to revenues is relatively low. But 
airlines will make a relatively high rate of profit though 
that same ratio is relatively high. By the same token a 
given percentage of increase in the ratio of expenses to 
revenue will throw an airline into desperate financial 
straits while a railroad will not be affected so drastically. 

In short airlines are peculiarly sensitive to fluctuations 
in the operating ratio. Though at a given moment rate 
of profit may seem high—even scandalously high—the 
cushion afforded by that profit to absorb even a relatively 
slight change for the worse in the operating ratio may be 
very thin indeed. An airline can very easily go from 
prosperity to bankruptcy so quickly that the warning signs 
appear hardly sooner than the event is realized.“ The 
analogy to the approaching roar of a jet plane even as it 
speeds over and away is irresistible—if somewhat over- 
drawn. 

This means that policy, both of government and of 
management, must look much farther ahead than is true 
in the case of certain other utilities. From the standpoint 
of government the grave question today is: has the 
Board’s policy in building the domestic airline system 
looked ahead far enough? 

To answer that question one must examine what is said 
in the Board’s opinions. One cannot assume some policy 
not stated without accusing the Board of deliberate fail- 
ure to comply with the mandate of law that it state in 
findings what it is doing. 

The opinions have failed to look ahead with respect 
to a number of very significant factors. 





201 Recent airline financial history contains some dramatic illustrations. In 
September, 1946, PCA felt itself to be a “strong carrier which has achieved 
economic self-sufficiency.’”? But in hearings held only a few weeks later it had 
become acutely conscious of grave economic weakness. See Examiner’s Report 
in Detroit-Washington Service Case, Docket No. 679, p. 58, n. 86. 
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(1) First—and most surprising in an agency of gov- 
ernment regulation—the opinions disclose almost no 
thought given to the desirability of achieving a system of 
air transportation at lowering rates to the public. There 
has been considerable preoccupation with the need to 
lower air mail pay—at least to the point where subsidy 
will be eliminated. And, in rejecting Pan American’s 
argument for monopoly, the Board has said that a mea- 
sure of competition will assure that the public will benefit 
from lowered rates.** But that is about all the Board 
has said. 

For example, in stating its pro-competition presump- 
tion it talked in terms of sufficient traffic to sustain an 
additional service without unreasonable increase in costs. 
In speaking of diversion from existing services by pro- 
posed new routes it asks whether those services will be 
impaired. But none of these opinions reflects any indi- 
cation that the Board is looking ahead to appraise the 
situation as it will be—or would be—with a lower level 
of rates. The reader of the opinions might infer that the 
Board was assuming that the existing rate levels would 
be maintained indefinitely. Yet, even before recent rate 
increases, air transportation was expensive, and no one 
will suggest that at rates anywhere near the historical 
levels air transportation will reach the real mass market 
The ideal of affording an airline system at low rates would 
seem to merit almost the first place in any hierarchy of 
values expressed to guide the expansion of that system.*” 


202 Supra p. 68. 

208 The Air Coordinating Committee, which consists of representatives of 
various agencies concerned with aviation, including the Civil Aeronautics 
Board, issued “A Statement of Certain Policies of the Executive Branch of 
the Government in the General Field of Aviation,” dated Aug. 1, 1947, which 
contains this statement: 

“Despite the high volume of traffic, air travel is still relatively expensive 
compared to other forms of transportation. Although improved service, com- 
fort, and speed increase business, present rates remain a limiting factor on the 
growth of traffic. The ultimate goal of Government rate policy is inexpensive 
mass air transportation provided by private carriers which are financially sound 
and which can operate without subsidy.” (p. 2.) 

It is extraordinary that no such “government rate policy” has been stated by 
the Board—the agency charged with formulation of policy—in the new route 
cases which are so important to the economic health of the industry. 
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(2) Almost equally surprising is the lack of any indi- 
cation—until quite recently—that the Board was antici- 
pating the phenomenal increase in transport capacity of 
a given airline operation. It was not until the domestic 
industry was at the very point of inaugurating service 
with four engine equipment on a large scale that one of 
the Board’s opinions indicated any consideration of avail- 
able traffic in terms of the increased capacity of four en- 
gine aircraft.” 

Yet plans for the general use of large four engine air- 
craft long ante-dated the war and were well known. 
TWA had actually started service in four engine aircraft 
in 1940, considerably before Pearl Harbor. The mili- 
tary services quickly made the C-54 (the military version 
of the DC-4) standard transport equipment. By 1946 
the DC-4 was plainly only a stop gap, relatively slow air- 
craft—and the redoubtable DC-3 had been obsolete for 
years. Nevertheless the whole series of very important 
domestic new route cases from the end of 1942 up to the 
West Coast Case in May of 1946 can be scanned in vain 
for any expressed appraisal of future traffic conditions 
reflecting any thought other than an indefinite continua- 
tion of carrying capacity in DC-3 terms. 

That the obsolescence of the DC-3 would have been 
highly relevant to an appraisal of traffic conditions is 
apparent from the following table. The greater speed, 
plus the greater seating capacity, of present and pros- 
pective modern aircraft gives them a passenger lift ex- 
ceeding that of the DC-3 as follows: 


Average 
Hours of Block to Daily 

Utilization Block Speed Seat Mile 
Plane Seats Daily (M.P.H.) Capacity 
DC-3 8% 130 23,205 
CV-240 8% 220 74,800 
DC-4 9 195 87,750 
DC-6 9 230 120,060 
Boeing 9 280 176,400 
Stratocruiser 


204 This occurred in denying American’s application for an extension from 
Los Angeles to San Francisco. West Coast Case, 6 C. A. B. 961, 966 (1946). 
Cf. infra note 207. 
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In other words by merely substituting a DC-6 for each 
DC-3 operated between Chicago and Miami—even with- 
out an increase in the number of airplanes—Eastern could 
have increased its carrying capacity by 520%. Yet ina 
case such as the Great Lakes-Florida case where dupli- 
cating service was provided between those points (and 
others) the Board’s opinion discloses no appraisal of that 
prospect whatsoever.” 

Just as there has been little if any expressed con- 
sideration given to the need for lowering rates, so the 
need to decrease the level of unit costs has been very cas- 
ually dealt with. This is not to say that particular cases 
do not reflect considerable thought of the costs that a 
given carrier would have to incur to undertake a given 
new route, or that the desirability of permitting a small 
carrier to spread its overhead over a larger operation has 
not been expressed. But very little is reflected to show 
consideration of the need to achieve overall cost decreas- 


es. Indeed in applying the pro-competition presump- 
tion there were no specific findings dealing with the ef- 
fect of duplication of services upon total operating costs,” 
and in expressing the doctrine the Board spoke only of 
avoiding an increase in costs, without mention of the de- 
sirability of achieving a lower level of costs. The fact is 
that the Board’s opinions betray virtually no thought of 


207 


future cost trends. 


205 In arguing in favor of monopoly in the international cases Pan American 
has consistently emphasized the increased lift which will be provided by new 
types of craft. On at least one occasion the Board seemed to suggest that the 
tendency toward increased lift per craft might be counteracted by the need to 
preserve schedule frequency and flexibility which might make it desirable to 
have aircraft of less capacity than Pan American pictured. Latin American 
Air Service, 6 C. A. B. 857, 864 (1946); cf. Northeast Air Lines, North At- 
lantic Routes, 6 C. A. B. 319, 325 (1945). This is an interesting point, but 
hardly meets ‘the basic consideration. / 

206 Supra pp. 179, 182. 

207In one of its rare references to future cost trends the Board said that 
“scientific improvements” will “undoubtedly” make possible the operation of 
aircraft “at least equal to the . . . DC-3’s at as economical levels as these 
ships have been operated.” American Airlines, East-West California Service, 
4C. A. B. 297, 309 (1943). It was perhaps natural that this assumption would 
be made because all of us have almost a religious faith in the power of science. 
But the assumption, as stated, seems to contemplate plane mile costs. If so 
there is not yet any indication that it will be realized in the near future. Tech- 
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The trend of costs, the need to reduce them, and the 
effect of new route proposals upon the over-all costs of 
providing air transportation are extremely important sub- 
jects, especially in the present dynamic stage of the indus- 
try’s development. Current costs are so high that the 
industry can not be regarded as on a firm foundation of 
potential mass transportation of passengers. And any 
truly large scale cargo transportation with operating costs 
at levels even considerably less than present ranges is quite 
out of the question. 

Nor has there been any substantial progress toward 
striking cost reduction in recent years. The domestic in- 
dustry’s indirect costs per revenue ton mile*™ for each of 
the past 8 years have been: 


Cents Per 
Year Revenue Ton Mile 
1939 


1947 (First six months) 


nological advance reflected in new type aircraft has been almost entirely in the 
direction of larger capacity planes which cost more than the DC-3 to operate 
ber plane mile. Their economies are reflected in seat mile costs. But those 
economies can be realized by the operator only if traffic per plane is increased. 
And this fact, of course, focuses attention on the need to avoid the authorization 
of so much new service that traffic will be too thinly spread to make those 
economies realizable. But in the case referred to the Board dealt with the 
subject of traffic increases by saying merely that “the prominent part which 
aviation is playing in the present war should result in its acceptance by the 
public as a normal mode of transportation, with a substantial increase in the 
volume of all types of traffic moving by air.” Jbid. This is rather less than a 
finding of fact—but the issue dealt with is of greatest importance. 

In the same passage the Board said that “Permanent changes in price levels 
causing higher operating expenses should result in similar changes in operating 
income levels... . .” Ibid. This assumption is a very risky one. Inflation in 
the prices of things a transportation company buys never has and never can be 
matched by nicely geared increases in transportation rates. Present experience 
in the railroad field is a forceful illustration of that difficulty. A rate structure 
is subject to many pressures, political and economic, which resist such adjust- 
ments. This is a familiar phenomenon of transportation experience in an infla- 
tionary period. Moreover, if the aim of air transportation should be lower 
rates, inflation should not witness rate increases at a pace equal to the inflation 
in other prices. 


208 Until indirect costs are brought down, and steeply down, the airline indus- 
try cannot begin to serve the mass market. 
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Furthermore during a large part of the past five years, 
during which so much route expansion has been author- 
ized, factors affecting costs have been abnormally favor- 
able. Wage and salary levels, with the exception of a 
few categories such as pilot pay, were relatively low for 
along time. Under military transport contracts the com- 
mercial. services were relieved of large portions of over- 
head costs during the war. Delay in acquisition of new 
equipment and use of DC-3’s far beyond a “normal” time 
kept depreciation costs down. None of the airlines has 
yet entirely emerged from these abnormally favorable 
conditions.”* Hence, while the recent airline losses can 
be attributed to some extent to temporary factors incident 
to so-called post-war adjustment, it must not be over- 
looked that the preceding years of profit reflected a cost 
plateau whence there has been a climb which cannot be 
entirely attributed either to temporary conditions or to 
mere general inflationary factors. 

Unfortunately there is very little knowledge or critical 
analysis available concerning general airline costs. The 
airlines themselves have not had on their staffs skilled cost 
economists, the Board, until recently, has largely ignored 
the field in its staff studies,”° and outside agencies, such 
as academic institutions, have paid little attention to the 
subject. If this subject has been neglected in the consid- 
eration going into new route decisions heretofore, it cries 
for treatment in the future. 


(4) A very fundamental question of theory has been 
left unanswered in the Board’s decisions. ‘To what ex- 
tent should the profits from airline operations or the level 
of rates be kept within reasonable limits by direct regula- 


209 Mr. W. A. Patterson, President of United Airlines, estimates that depre- 
ciation on United’s DC-6’s alone will amount to $7 million a year when United’s 
full fleet is in operation. American Aviation Daily, September 29, 1947. In 
1946, United’s depreciation on all its aircraft amounted to only $4.6 million. 


210 Apparently there has been some recent activity in the field of cost analysis. 
See the Board’s statement to the President’s Air Policy Commission, October 
27, 1947, pp. 114 et seq. of mimeographed copy. 
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tion of rates and to what extent should they be controlled 
by providing for more competition? 

It is true that—as we have seen*’—the Board said that 
provision of competition will assure that there will be 
passed on to the public the benefits of reductions in op- 
erating costs. But this was said as part of a general reply 
to the pro-monopoly argument of Pan American. The 
question calls for more specific consideration. 

To make the issue clear: Let there be assumed a con- 
dition—as in the domestic system—where there is no com- 
plete monopoly, even zonal, so that each carrier is being 
subjected to the competitive spur. But assume that indi- 
vidual carriers will make profits or charge rates in excess 
of a “reasonable” amount. Should the Board forestall that 
possibility by authorizing additional services, or should 
the Board rely on its rate fixing power to reduce profits 
or rates and pass to the public the benefits of the excessive 
gap between expense and revenue? 

There is an undoubted appeal to the idea that the play 
of competitive forces should be maximized in order to 
minimize the necessity for the intervention of bureau- 
cratic regulation.”” It is attractive to think that profits 
and rates can be kept down by multiplying the number of 
companies competing for a given quantum of business. 

But in this approach to the problem there are some very 
serious pitfalls. 

In the first place the classic theory of the efficacy of 
competition to bring about a “fair” price for a product 
and “reasonable” profits assumes a fluidity in the appear- 
ance and disappearance of the competing units. Condi- 
tions affecting costs are never static. Hence to keep profits 
and prices at reasonable levels, the competing producers 
must come and go. The inefficient, sub-marginal pro- 
ducers must go out of business. Then cost conditions 


211 Supra p. 68. 
212 Supra note 45. 
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change, the margin of profitability goes down, and new 
marginal producers come into play. And so on. 

But airlines can not come and go in this manner. It is 
politically impossible and economically unfeasible to 
have airlines fluctuating just above and below the mar- 
ginal level, closing up shop (through bankruptcies or 
otherwise) and starting up anew.”* When the public is 
relying on a service and adjusting its business methods to 
that service, that service must be regular, dependable and 
permanent. 

A second difficulty in relying on additional competi- 
tion to control profits is that profits may thereby be kept 
at reasonable levels without ever providing the public 
with rate reductions. A given service can be rendered 
by existing carriers and developed to the point where 
“excessive” profits are gained. Another carrier can be 
introduced and the resulting spread of traffic will cause 
only modest profits to be made by each carrier. But the 


public may be paying the same rates under the second 
circumstance as under the first. Profits are regulated— 
but the public gains nothing. The alternative, of course, 
would be rate reduction without introducing the addi- 


214 


tional carrier. Furthermore this alternative has the 
great further virtue of being revocable; if conditions 
change the regulatory action can be changed accordingly. 
But if the additional carrier is authorized an irrevocable 
step has been taken. 

(5) Closely related is the question of correcting defi- 
ciencies in existing service by governmental order instead 
of by authorizing a new service. 

In abandoning the pro-competition presumption the 
Board said that a new service would be authorized only 

218 “Bankruptcy is a cruel and heavy bludgeon that unfortunately admits of 
no planned development.” Western-United, Acquisition 4 tg Carrier Prop- 
erty,7 C. A. B.. (dissent of Mr. Landis, p. 41) (19 

214 The situation outlined is only a type illustrative of Bee a Among 
other things, benefits can be passed on to the public not only by direct govern- 


ment rate regulation but also by orders affecting the quality and amount of 
service provided at a given rate. 
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where there was proof of a specific need therefor.”* The 
Board indicated that this need might be shown by such 
things as the lack of one-carrier service between import- 
ant points, or the failure of existing services to provide 
adequate schedules between given cities, and so on. 

Many of the things which, under this view, would be 
probative of a need for a new route could be corrected by 
orders of the Board directing existing carriers to take 
remedial steps. 

The lack of one-carrier service between important 
points could often be cured by requiring existing connect- 
ing services to provide single plane through service— 
thus avoiding the delay and inconvenience arising from 
the need to change from the plane of one carrier to the 
plane of another at an intermediate point.”* The lack of 
adequate schedules or convenient departure and arrival 
times between given points could be corrected by specific 
orders to the carrier involved. And so on. 

The question left hanging is this: When will the Board 
resort to its power thus to effect improvements rather than 
authorize a new route? The answer that might be ex- 
pected, in the light of the Board’s opinions, is that if 
there appears to be sufficient traffic to make the new serv- 
ice economically feasible without unduly injuring the 
carrier or carriers operating the existing service the new 
route will be authorized. 

If this is the answer it raises questions of somewhat the 
same nature as those discussed in connection with the mat- 
ter of avoiding “excessive” profits or rates, to wit: 

Authorization of a new route is an irrevocable act. If 
the Board guesses incorrectly about future traffic condi- 
tions it is powerless to remedy the wrong. 

Mere avoidance of undue impairment of the carriers 
operating the existing service does not guarantee that costs 


215 Supra p. 199. 

216 Supra p. 160. Admittedly there are some circumstances where this pos- 
sibility would not be feasible or where it would be less direct and satisfactory 
than a through one-carrier service. 





CHOICE OF THE AIR CARRIER 233 


of all the carriers involved can be reduced and rates low- 
ered or more abundant service provided in the future. 

The new service may not actually result in the correc- 
tion of the specific defect found to have existed. The 
authorization of the new service simply assumes that the 
new Carrier will supply the corrective step. An order 
directed to the existing services would assure specific 
correction. 

Authorization of the new service may raise entirely 
new problems which can never be clearly anticipated.*” 
An order directed to the existing services would meet the 
specific problem presented without raising new ones. 

These and other questions have not been examined in 
the Board’s opinions. 

(6) Throughout the Board’s opinions there will be 
found great pre-occupation with the question whether 
there is sufficient traffic to support a new carrier. During 
much of the last several years traffic growth came quite 
without regard to the developmental efforts of the air- 
lines. It came to a notable extent despite a war-time 
standard of service which was atrocious. But it has been 
said that the airlines are now facing a tremendous prob- 
lem of traffic development.*” 

A question which has been persistently lurking in new 
route cases is this: Will a carrier’s incentive to develop 
traffic between given points be dampened if the creation 
of that traffic will be used as a reason for granting new 





217 There are many examples of this point to be gleaned from the briefs of 
many carriers in new route cases. A new route is authorized and thereafter the 
carrier receiving it will be arguing that it must have further authorities in order 
to avoid a “stub end” operation, or to enable it to route equipment more effi- 
ciently, or to place it on a competitive equality with new competitors, etc.; 
or it may be placed in a position to argue against some improvement in the 
system of one of its competitors on the ground that because of its new service 
it will be injured. 

218 At hearings held in the Jnvestigation of the Air Travel Plan, Docket Nos. 
223 and 1939, Mr. Charles Rheinstrom, then Vice-President of American Air- 
lines in charge of traffic, testified on March 22, 1946, as follows: 

“We are going to be hard put each of us to fill our airplanes. It is not going 
to be by any miracle that these aircraft are going to be filled... . We need 
everything we do in a sales line to be effective. The greatest sales job which 
has ever faced this industry faces it today in my opinion.” (pp. 388-389 of 
transcript.) 
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routes, or as a reason for finding that a proposed new 
route will not unduly injure that carrier?*” 

A related but broader question is this: Will a car- 
rier’s incentive to build up its business and achieve a posi- 
tion of secure profitability be dampened if among the 
considerations governing the choice of carrier for pro- 
posed new routes the relative “need” of the applicants 
concerned will be a determining factor ?*” 

While these questions have been lurking in the past, 
by now they are standing out in bold relief. The rela- 
tively poor financial record of certain of the carriers 
which have received new routes most generously, coupled 
with the reasoning in many of the opinions, might lead 


219 Note that in the original decision in the West Coast Case, Western’s pro- 
posed service competing with United between San Francisco and Seattle was 
denied but a year later, upon reconsideration, was granted with emphasis being 
laid upon the large amount of additional space United had been able to provide 
along the route in the meantime. This fact was emphasized as proof of the 
trafic potential. Supra note 155. United might well feel that it would have 
been wiser to have kept its schedules at a minimum. 

220 The curious anomaly involved in providing competition to Eastern with 
the recital that Eastern’s service would be improved thereby and then granting 
a new route to Eastern with the recital that this would constitute a recognition 
of Eastern’s record of low costs, supra pp. 209-210, emphasizes the need that 
thought be given to the problem of incentives. Apart from granting Eastern 
this new route as a “recognition’”’ or reward, there are a few other cases where 
the choice of carrier has been affected by the feeling that one applicant “de- 
served” choice because of a superior management performance. Western was 
chosen over Inland for an extension to Lethbridge in part because of “the 
relatively superior record of Western’s management as compared with Inland’s 
in the quality of its operation.” Western Air Express, Great Falls-Lethbridge 
Operation, 2 C. A. B. 425, 433 (1940). Cf. Western Air Lines, Acquisition of 
Inland Air Lines, 4 C. A. B. 654, 661 (1944). In Caribbean-Atlantic Airlines, 
Puerto Rican Operation, 3 C. A. B. 717 (1942), a difficult choice between two 
applicants turned on the relative dependability, alertness, and responsible com- 
pliance with legal requirements disclosed by their respective records. In another 
case a route grant was made for only a temporary period for the purpose, 
among others, of affording an opportunity to re-examine it later “in the light 
of the carrier’s efforts to develop the route and to continue as an independent 
carrier”; apparently there was some feeling that the carrier might not have 
been sufficiently intent upon the development of its system in the past. Texas- 
Oklahoma Case, 7 C. A. B....,... (41) (1946). On the other hand, in the 
first choice of carrier case, one applicant’ s argument that it had the more effi- 
cient operating and traffic organization was “not considered a decisive factor.’ 
Continental Air Lines, Mandatory Route, 1 C. A. A. 88, 102 (1939). 

While the Board, on rare occasion, has exercised its power to choose between 
applicants in new route cases to “reward” good management—or relatively 
better management—these decisions are limited in number and are of no very 
general significance. Of much greater practical importance is the question 
raised in the text: if a carrier does a good job and successfully develops traffic, 
is it not more likely to suffer in new route cases than a carrier which manages 
to keep in bad shape? 
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a man from Mars to conclude that the best way for a car- 
rier to avoid being duplicated and at the same time to 
secure new routes would be to get into and stay in a bad 
financial condition. 

(7) Singularly missing from the opinions is any de- 
tailed treatment of the question whether a given new 
route will strengthen an applicant. We have seen how 
important this consideration has been in the choice of 
carrier.” But almost never has an opinion contained any 
findings except the ultimate one that a proposed new route 
would strengthen the successful applicant. 

Unquestionably if the conditions prevailing during the 
war—when so many of these decisions were rendered— 
could have been preserved indefinitely it might have been 
almost valid to assume that any extension would benefit 
any carrier. But those conditions have disappeared. In 
some cases it is already apparent that a particular exten- 
tion may have been one of the strongly contributing 
causes for bringing a carrier to the brink of ruin.** In 


any event it can scarcely be gainsaid that it is quite pos- 
sible for given extensions to thrust a carrier onto a new 
level of competitive warfare or into a field requiring new 
standards of equipment and service which that carrier can 
scarcely maintain. The Board, by now, may be aware 
of that fact.** It faces a heavy responsibility to look ahead 


221 Supra pp. 78 ff. 

222 There are two opinions—both involving PCA—in which there is some- 
thing slightly more than the ultimate finding. In one it was said that extension 
of a weak route of PCA to Memphis and Washington would give that route 
terminals having “nearly twice the population and several times the economic 
strength of the present terminal cities.” Southeastern States Case, 7 C. A. B. 

(43) (1947). In the other it was recited merely that extension of 
PCA from Milwaukee to the Twin Cities “would enable that carrier to a0 
its average passenger haul.” North Central Case, Twin Cities Service, 7 C. A. 
(5) (1947). 


224In Cincinnati-New York, Additional Service, 7 C. A. B 

(1947), it was held that to place either of two “need” carriers into Cincinnati- 
New York competition with TWA and American “would tend to weaken rather 
than strengthen such carrier.” And in Latin American Air Service, on re- 
consid., 7 C. A. B....,... (16) (1947), where Colonial was denied a long 
extension from New York to the Canal Zone, the Board said that Colonial, 
already facing financial difficulties, should not have the added burden of such 
a “major undertaking” as the proposed extension would involve. 
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and attempt to determine what will actually occur to a 
carrier for which an extension is proposed in order to 
strengthen it. Certainly a carrier which, because of the 
mistakes of its own management, has fallen upon evil 
days will not be bettered by extension. In other words, 
in placing decision upon the ground of “need” it must be 
determined what is the cause of the “need” and how that 
cause can be dealt with. The Board cannot afford, in the 
future, not to deal with this vital inquiry. 

The severe times which the airlines have been expe- 
riencing have occasioned much soul searching.” 

Some have felt that these times reflected a test of the 
Board’s policies. It is doubtful that they have been the 
most critical test. The real test will come when a busi- 
ness depression affects the general economy. ‘This new 
industry has never yet experienced an absolute recession 
in business, even when it was facing hardest times. The 
day will come—and it may not be far off—when the in- 
evitable fluctuations of activity in the general economy 
will be reflected more faithfully in the air transport busi- 
ness than has ever been true heretofore, and a down swing 
in the business cycle will mark its reddened course in the 
airline industry as elsewhere. This will furnish the real 
test of the Board’s policies. In the meantime it is for- 
tunate, perhaps, that the straitened circumstances of the 
last year or so have occurred. For they may lead to some 








225 Mr. Landis has recently made some rather sweeping statements about the 
unsoundness of the domestic air transport route system. Western-United, Acqui- 
sition of Air Carrier Property, 7 C. A. B. .. . (dissenting opinion) (1947). 
He speaks of a “much hoped for and much needed re-ordering of the air trans- 
portation map.” (Dissent, p. 1.) 

“Admittedly particular routes and even perhaps whole systems should, in the 
interest of sound integration, be transferred to or absorbed by other systems.” 
(Jd. at... (38).) 

“. . the need for a better integration of the route pattern of the United 
States is immediate. That pattern was originally muddied by the grandfather 
routes. Its re-ordering is made imperative by the advent of new equipment. 
Built originally for the DC-3, it is inadequate for the DC-4, the DC-6 and 
the Constellation, while the Convair 240’s, the Martin 202’s and 303’s, and the 
Boeing 377 are already in the offing.” (Jd. at... (40).) 

“ .. our air network ... (is a) patched up quilt.” (Jd. at... (41).) 
lack of integration . . . today characterizes the air pattern of the 
United "States. ” Cid. at... (44).) 
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re-evaluation of policies and a clearer definition of goals 
which will stand all in good stead when a far more serious 
and fundamental] economic crisis arises. 

It is to be hoped that such a crisis will not come soon. 
It takes only the simplest calculation to show that, if the 
airlines were subject to anything even fractionally as 
severe as the drop in traffic suffered by the railroads at the 
time of the depression, few if any of them could survive. 
Probably no one has ever made that calculation. It 
would be well for the Board to do so as it ends its first 
decade. 





A TIME STUDY 
OF CERTAIN TAX CONTROVERSIES 
MADALINE KINTER REMMLEIN * 


Discussion of the advantages and disadvantages of a 
specialized court of tax appeals has continued since Pro- 
fessor Griswold made his proposal in 1944." The Amer- 
ican Bar Association has given some attention to principles 
and policies involved,’ and individual legal writers have 
argued the pros and cons.* Some reliance has been placed 
upon a study of the time intervals in civil tax cases re- 
ported by the present author in 1945. The research in- 
volved in that study was statistical, with the purpose of 
disclosing facts rather than discussing policies. 

The present report brings up to date the material pub- 
lished in 1945. Findings with regard to civil tax cases 
decided in the Supreme Court and in the circuit courts of 
appeal in the three terms which have elapsed since the 
1945 study was published were added to the original find- 
ings in order to report the elements of time in these cases 
over an eight-year period, 1939-1947." Not only does the 
present report present the figures for these eight years, 
but it also compares the five years, 1939-1944, originally 
studied with similar findings for the subsequent three 
years, 1944-1947. This comparison will show that for the 
most part the cases decided in the last three years fol- 
lowed the same time pattern found in cases decided dur- 


* Member of the District of Columbia Bar. 
renee The Need for a Court of Tax Appeals (1944) 57 Harv. L. Rev. 
1153. 


2 American Bar Association, Resolution Opposing Creation of Centralized 
Court of Tax Appeals (Adopted at 68th Annual Meeting, December, 1945) and 
ens Report of Committee on Federal Judicial and Administrative Pro- 
cedure. 

8 Eisenstein, Some Iconoclastic Reflections on Tax Administration (1945) 58 
Harv. L. Rev. 477; Miller, Can Tax Appeals Be Centralized? (1945) 23 
Taxes 303. 

*Remmlein, Tax Controversies—Where Goes the Time? (1945) 13 Geo. 
Wash. L. Rev. 416. 

5 The statistical procedure follows exactly the procedure used in the 1945 
report, supra note 4. 


[ 238 ] 





A TIME STUDY OF CERTAIN TAX CONTROVERSIES — 239 


ing the previous five years, with some changes which may 
be indicative of trends to be watched in the future. 


SUMMARY OF PREVIOUS REPORT 


The time study published in 1945 covered a five-year 
period, 1939-1944, of civil tax cases which reached the 
circuit courts of appeals and the Supreme Court. It was 
reported that the Supreme Court in that five-year period 
had rendered 124 opinions involving tax years, on the 
average, between seven and eight years before. The time 
which intervened between the tax year and the Supreme 
Court decision was found to have been spent largely be- 
low the appellate stage. The Supreme Court took less 
than five months and the circuit courts of appeals about 
nine months to decide the typical*® tax issue in cases which 
reached the Supreme Court in the five years studied. 
About 95 per cent of the circuit court decisions were not 
reviewed by the Supreme Court, while of the five per cent 
which went to the Court, over two-thirds were reviewed 
by the Court because of conflicts between circuit courts 
of appeals. 

Of the 124 Supreme Court decisions rendered in those 
five years, 85 cases had been granted certiorari because of 
conflicts between circuit courts. To determine the extent 
to which the delay in reaching the decision in tax con- 
troversies was caused by the interval between conflicting 
circuit court decisions, detailed study was made of these 
85 “conflict” cases by grouping them into 56 “conflict 
groups” and studying the history of each conflict group 
in the period before it reached the Supreme Court. The 
typical interval between the circuit court decisions which 
conflicted, and thereby raised a conflict issue for the Su- 


6 Throughout both reports the word “typical” is used in a statistical sense, 
meaning the median in the distribution; that is, the case representing the mid- 
point below which and above which there is an equal number of cases. The 
median was considered a better measure of the typical case than the arithmetical 
average because the distribution in most aspects studied showed a concentra- 
tion around a midpoint with a few scattered extreme cases. Had the arith- 
metical average been used it would have been distorted by these extreme cases. 
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preme Court, was 11 months, although the interval varied 
considerably from group to group and from term to term 
of the Court. In the 1939 term, the median interval be- 
tween conflicting decisions in the circuit courts was eight 
months and three days; in the 1943 term, the median 
interval was four years, six months, and three days. There 
was a progressively longer median interval in each term 
beginning in 1941 to the end of the study reported in 1945. 
One objective of the supplemental study herein reported 
was to ascertain if this progression continued in the years 
which followed. 


TAX CASES REVIEWED BY THE UNITED STATES SUPREME 
Court, 1939-1947 


During the eight terms, from October 1939 to July 
1947, the Supreme Court rendered 173 opinions in civil 
tax cases involving, in the typical case, tax years between 
seven and eight years before. The history of each case 


was studied at the Supreme Court level, in the circuit 
courts of appeals, in the nisi prius proceedings, and in the 
administrative determination to ascertain how these seven 
or eight years had been consumed. 

At the Supreme Court level.—Since the Court reviews 
tax cases primarily because of the importance of a national 
issue or because circuit courts of appeals have conflicted 
on identical issues,” the cases reviewed by the Supreme 
Court were divided into “conflict” and “non-conflict” 
cases." 


7 39 Srat. 727 (1916), as amended, 28 U. S. C. sec. 350. 

8A Supreme Court case was classified as involving conflict in the circuit 
courts if the Court in its opinion stated that the writ of certiorari was granted 
because of conflict or alleged conflict in the decision below. If the Court 
stated as the reason for the review that the issue was of national importance, 
without expressly recognizing any conflicts between or among circuit court de- 
cisions, the case was classified as “non-conflict,” regardless of allegations of 
conflict which may have been included in the application for the writ. If the 
Court gave both reasons, the case was put into the conflict classification. Cases 
containing only “cf.” footnotes at other points in the opinion suggesting dif- 
ferences among lower courts, or those in which the conflict was recognized 
only in a dissenting opinion were not included as conflict cases. Goldstone v. 
United States, 325 U. S. 687, 65 Sup. Ct. 1323, 89 L. ed. 1871 (1945) was 
classified as a non-conflict case because the Court explained in a footnote (see 
n. 2, p. 690) that the alleged conflict was not the basis for the review. 
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In 113, or 65.3 per cent of the 173 opinions rendered 
by the Supreme Court during the eight terms, the exist- 
ence of a conflict or an alleged conflict’ between or among 
decisions in the circuit courts of appeals was stated as one 
of the grounds for granting the writ of certiorari. In the 
other 60 decisions, the writ was granted because it was 
alleged that Supreme Court precedents had not been 
properly applied in the lower courts, or because the Court 
felt that the issue was of such national importance as to 
warrant its attention.” 

Although almost two-thirds of the civil tax cases were 
reviewed by the Supreme Court because of conflicts, and 
the decision in the typical case was not reviewed by the 
Court until almost seven years after the tax year, the typi- 
cal conflict case went through the line of litigation more 
quickly than did the typical non-conflict case. Over the 
eight terms studied, the median conflict case was decided 
by the Supreme Court in 7.6 years after the tax year, 
while the median non-conflict case was decided 8.25 years 
after the tax year. 

There are examples of very long and unusually short 
intervals among both conflict and non-conflict cases. One 
conflict case took 25 years, another 24 years,” after the 
tax year before the Supreme Court decision; among the 
non-conflict cases three were not decided until at least 20 
years after the tax year.’* On the other hand, the shortest 


® As explained in note 8, supra, an allegation of a conflict did not result in 
classification as a conflict case unless the Court recognized the allegation as the 
basis for review. No distinction is made between conflicts found to exist by 
the Supreme Court and those alleged and recognized, but disproved. 

10 Eisenstein, supra note 3, at 488, reports evidence that there is an increasing 
tendency on the part of the Court to review tax cases because of the importance 
of the question, in the absence of a conflict. The evidence, however, is based 
er short period and no attempt was apparently made to test its statistical 
validity. 

11 Glass City Bank of Jeannette, Pa. v. United States, 326 U. S. 265, 66 Sup. 
Ct. 108, 90 L. ed. 56 (1945) (tax years 1920, 1921, 1922, and 1936). (In any 
case such as this one, where several tax years were involved, the earliest tax 
year was used in the computations of time intervals.) 

12 Royal Indemnity Co. v. United States, 313 U. S. 289, 61 Sup. Ct. 995, 85 
L. ed. 1361 (1941) (tax year 1917). 

13 United States v. Nunnally Inv. Co., 316 U. S. 258, 62 Sup. Ct. 1064, 86 
L. ed. 1455 (1942) (tax year 1920); United States v. Kales, 314 U. S. 186, 
62 Sup. Ct. 214, 86 L. ed. 132 (1941) (tax year 1919); United States v. A. S. 
10)" Co., 313 U. S. 443, 61 Sup. Ct. 1007, 85 L. ed. 1447 (1941) (tax year 
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total time between the tax year and the Supreme Court 
decision was, for conflict cases, four years;** while one 
non-conflict case was decided in two years.” These cases, 
both conflict and non-conflict, which were decided very 
quickly or with unusual delay, are relatively infrequent 
and their only probative value in this study is to indicate 
that they occur regardless of whether or not there is a 
conflict involved in the particular case. 

Very little time was consumed in any of these cases at 
the Supreme Court level. The Court decided the typical 
civil tax case 28 days after argument. Although it took 
the Court a week longer to decide the typical non-conflict 
case than the typical conflict case, this difference is of no 
statistical significance and may be due largely to chance, 
or circumstances having nothing to do with the type of 
case. Three months and three days intervened between 
the date the writ of certiorari was granted and the day of 
argument, in the typical tax case during the eight years. 
It is probably due either to chance or to convenience of 
counsel in particular instances, that the typical non-con- 
flict case came up for argument ten days sooner than the 
typical conflict case. This difference also is not large 
enough to be meaningful to the statistician or the lawyer. 

The time between the decision in the circuit court of 
appeals and the date the writ was granted was, for the 
typical tax case, five months and three days, and there was 
no difference here between conflict and non-conflict cases. 
The entire time from the decision in the circuit court to 
the decision in the Supreme Court was only nine months 
and 12 days, the median of the conflict cases being five 
days longer than the median for non-conflict cases. 





14 Helvering v. Lerner Stores Corp., 314 U. S. 463, 62 Sup Ct. 341, 86 L. ed. 
343 (1941) (tax year 1937); Helvering v. Northwest Steel Mills, 311 U. S. 
46, 61 Sup. Ct. 109, 85 L. ed. 29 (1940) (tax year 1936); Crane-Johnson Co. 
v. Helvering, 311 U. S. 54, 61 Sup. Ct. 114, 85 L. ed. 35 (1940) (tax year 
1936) ; Rasquin v. Humphreys, 308 U. S. 54, 60 Sup. Ct. 60, 84 L. ed. 77 (1939) 
(tax year 1935). 


15 United States v. Rompel, 326 U. S. 367, 66 Sup. Ct. 191, 90 L. ed. 137 
(1945) (tax year 1943). 
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Thus, review by the Supreme Court takes a small part 
of the total time between the tax year and the Court’s 
decision, as 87.8 per cent of the 173 cases were decided by 
the Court within a year of the decision in the circuit 
courts of appeals. 

Action in the Circuit Courts of Appeals."—The 173 
decisions in the Supreme Court reviewed the decisions of 
circuit courts of appeals, a state court, or the Court of 
Claims.” Comparison of the date of filing the appeal in 
the circuit court and the date of decision in that court, 
indicates that only nine months and 13 days elapsed at 
that stage in the typical case. Of all the civil tax cases 
reviewed by the Supreme Court in these eight years, 76.7 
per cent had been decided by the circuit courts within a 
year of the date of filing the petition there. 

It took the circuit courts about a month longer to decide 
the typical non-conflict case than the typical conflict case, 
and 21.5 per cent of the conflict cases and 9.2 per cent of 
the non-conflict cases had been decided in less than six 
months. Yet, one conflict case was in the circuit court for 
four years;** a non-conflict case took three years in the 
circuit court.” 

Nisi Prius Proceedings.”—Ilt took the lower tribunal 


16 The time for filing the petition for review in the circuit court from the 
Tax Court is fixed by law at three months. Rule 73, New Rules of Civil 
Procedure, continued in effect 26 Stat. 829 (1891), as amended, 43 Start. 940 
(1925), 28 U. S. C. sec. 230; see also 53 Strat. 165, (1939) 26 U. S. C. sec. 
1142. The time actually intervening between the Tax Court decision and the 
date of filing the petition for review in the circuit court in the typical case 
reviewed by the Supreme Court during these eight years was two months and 
12 days. 

17 All but three conflict cases and six non-conflict cases came to the Supreme 
Court from the circuit courts of appeals. Of the nine cases, all but one came 
from the Court of Claims. 

18 Comm’r v. F. & R. Lazurus & Co., 101 F. (2d) 728 (C. C. A. 6th, 1939) 
(petition filed October 21, 1935). See also Rosenman v. United States, 101 Ct. 
Cls. 437, 53 F. Supp. 722 (Ct. Cl. 1944) (complaint filed May 25, 1940). 

19Comm’r v. Hallock, 102 F. (2d) 1 (C. C. A. 6th, 1939) (petition filed 
October 8, 1936). 

20 Petition for review of income tax findings made in deficiency letters must 
be filed within 90 days after the receipt of the letter. 52 Star. 535 (1938), 
26 U. S. C. sec. 272(a) (1). In the cases of all kinds of taxes, principally 
income taxes, however, studied in this eight-year period, petitions for review 
were filed usually in two months and 11. days. Claims for refund must be 
filed within two years of the payment of an assessment. 52 Stat. 544 (1938), 
26 U. S. C. sec. 322(b). In the cases here studied, where refund was claimed, 
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about 18 months to decide the typical tax case among these 
173, and there was no difference between conflict and non- 
conflict cases. The lower courts decided 27.3 per cent of 
the cases in less than a year, although two conflict” and 
two non-conflict cases” were delayed in the nisi prius pro- 
ceedings for at least four years after the petition was filed 
there. 

Comparison of the time the typical case is before the 
Tax Court and the time the circuit courts of appeals and 
the Supreme Court take to decide it reveals the efficiency 
of the appellate courts. Even the cases which are delayed 
for an “inordinately long” time, from the tax year to the 
Supreme Court decision, move through the appellate 
stage faster than through the nisi prius proceedings, and 
a much larger proportion of the cases is decided speedily 
in the appellate stages than in the lower courts. 

Administrative determinations.—As was pointed out in 
the 1945 report,” data regarding the time required and 
the steps involved in administrative determinations do not 
lend themselves to statistical analysis. However, it is pos- 
sible to state that 3.7 years elapsed in the typical case 
between the tax year and the date of the deficiency notice. 
Over the eight-year period, there was a slightly shorter 
time before deficiency notices were sent in controversies 
which developed into conflict cases at the Supreme Court 
level as compared with the interval between tax year and 
deficiency notices in controversies which went to the Su- 
preme Court for other reasons.* This difference is small 
considering the eight years as a whole, but later discus- 
sion of the comparison of the last three years with the five 
claim was filed in less than two years in all but three cases. In eight cases, 


however, the record did not show the date when the claim for refund was filed, 
merely stating that “timely” claim had been filed. 

21 Rosenman v. United States, supra note 18; Macquire v. Comm’r, 40 
B. T. A. 1349 (1939) (petition filed May 11, 1933). 

22 Chicago Stock Yards v. Comm’r, 41 B. T. A. 590 (1940) (petition filed 
April 25, 1936); Leonard v. Comm’r, 36 B. T. A. 563 (1937) (petition filed 
May 7, 1932). 

28 Remmlein, supra note 4, at 424. 

24 The difference was two months and 12 days. 
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years originally studied will indicate changes in the time 
requirements for administrative determinations of cer- 
tain kinds of cases. It suffices to say at this point that 
deficiency notices were sent within a year in only 8.2 per 
cent of the 173 cases. 

































THE CONFLICT-DEVELOPING PERIOD IN CASES REVIEWED 
BY THE SUPREME Court, 1939-1947 


The conflict cases reviewed by the Supreme Court in 
the supplemental study were, like those in the previously 
published report, grouped according to conflict issue in- 
volved and “conflict groups” were studied by Court terms. 
Of the 173 Supreme Court decisions, 113 were conflict 
cases. These 113 cases involved 80 conflicts, one case con- 
taining two conflicts.” In resolving these 80 conflicts, the 
Supreme Court considered 332 decisions of the circuit 
courts, district courts, or Court of Claims. The median | 
interval between conflicting circuit court decisions con- 
sidered in these 80 conflict groups was two years. 

Three conflicts were more than ten years in develop- 
ment;* in one of these cases a decision of 1944 was al- 





25 Estate of Putnam; Guaranty Trust Co. v. Comm’r, 324 U. S. 393, 65 
Sup. Ct. 811, 89 L. ed. 1023 (1945) rev’g Comm’r v. Guaranty Trust Co., 144 
F. (2d) 756 (C. C. A. 2d, 1944) which had conflicted with Tar Products Corp. 
v. Comm’r, 130 F. (2d) 866 (C. C. A. 3d, 1942) on one point, and on another 
point with Comm’r v. McGlue’s Estate, 119 F. (2d) 167 (C. C. A. 4th, 1941) 
and Comm’r v. Cohen, 121 F. (2d) 348 (C. C. A. 5th 1941). This case was 
therefore counted as two conflict groups. 

26 Allen v. Trust Co. of Georgia, 326 U. S. 630, 66 Sup. Ct. 389, 90 L. ed. 
367 (1946) aff’'g Trust Co. of Georgia v. Allen, 149 F. (2d) 120 (C. C. A. 
5th, 1945) which had conflicted with Farmers’ Loan & Trust Co. v. Bowers, 
68 F. (2d) 916 (C. C. A. 2d, 1934), Farmers’ Loan & Trust Co. v. Bowers, 
98 F. (2d) 794 (C. C. A. 2d, 1938), First Trust & Deposit Co. v. Shaughnessy, 
134 F. (2d) 940 (C. C. A. 2d, 1943), Commonwealth Trust Co. v. Driscoll, 
137 F. (2d) 653 (C. C. A. 3d, 1943); Glass City Bank of Jeannette, Pa. v. 
United States, supra note 11, aff’g Glass City Bank of Jeannette v. United States, 
146 F. (2d) 831 (C. C. A. 3d, 1944) which had conflicted with United States 
v. Long Island Drug Co., 115 F. (2d) 983 (C. C. A. 2d, 1940) and United 
States v. Pacific RR, 1 Fed. 97 (C. C. E. D. Mo., 1880), and was in accord 
with a number of other cases, the earliest of which was Minnesota Mutual 
Life Ins. Co. v. United States, 47 F. (2d) 942 (N. D. Texas, 1931); Mer- 
chants Nat’! Bank v. Comm’r, 320 U. S. 256, 64 Sup. Ct. 108, 88 L. ed. 35 
(1943) aff’g Comm’r v. Merchants Nat’l Bank, 132 F. (2d) 483 (C. C. A. Ist, 
1942), which had conflicted with a number of cases the earliest of which was 
First Nat’l Bank v. Snead, 24 F. (2d) 186 (C. C. A. 5th, 1928). Subsequent 
to the circuit court decision in Merchants Nat'l Bank v. Comm’r, supra, an- 
other decision on the point came into the conflict also: Comm’r v. Bank of 
America Nat'l Trust & Savings Ass’n, 133 F. (2d) 753 (C. C. A. 9th, 1943). 
Thus the conflicting decisions ranged from 1928 to 1943. 
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leged to have conflicted with a decision of 1880. This 
particular case took 25 years from the first tax year in- 
volved to the Supreme Court decision, and in other par- 
ticulars also was an unusual case. 

The typical case in each term of the eight years studied 
is unaffected by such extreme examples. The median in 
the three terms of the supplemental study did not vary as 
much as did the five medians of the five terms in the pre- 
vious report. It was said in that report that since 1941 
there had been a consistent increase in the median conflict- 
developing period from eight months to four and a half 
years in the 1943 term.** This consistency in the lengthen- 
ing of the median conflict-developing period did not con- 
tinue after 1943, although the later years did not show a 
return to the short conflict-developing periods of 1939 
and 1940. The tabulation which follows shows the lack 
of consistency indicating that no trend is as yet established. 


Median interval between 

Term conflicting decisions below Shortest interval Longest interval 
1939-40 8 mo. 3 da. 9da. 2 yr. 
1940-41 8 mo. 3 da. 21 da. 8 yr. 9 mo. 26 da. 
1941-42 lyr. 3 mo. 1 da. 1 mo. 22 da. 4 yr. 10 mo. 2 da. 
1942-43 lyr. 6 mo. 3 da. 29 da. 8 yr. 8 mo. 6 da. 
1943-44 4 yr. 6 mo. 3 da. Oda. 14 yr. 11 mo. 
1944-45 lyr. 6 mo. 16 da. 4 yr. 7 mo. 
1945-46 2 yr. 33 mo. 1 da. 1 da. 64 yr. 4 mo. ‘ 
1946-47 3 yr. 1 yr. 7 mo. 24 da. 3 yr. 11 mo. 3 da. 

In the first two terms, 75 per cent of the conflict-devel- 
oping periods were under one year; in subsequent terms, 
to 1946, from 22 to 45 per cent of the conflict-developing 
periods were under one year. In 1946, there were only 
two conflict groups, and neither conflict developed in less 
than one year. However, taking the eight terms as a 
whole, 50 per cent of the conflicts developed under one 
year, so that, regardless of the occasional unusual case, the 
chances are 50-50 that if a conflict is going to develop it 
will have done so by the end of the first year after the 


circuit court has rendered its decision. Obviously, this is 


27 Glass City Bank of Jeannette, Pa. v. United States, supra note 26. 
28 Remmlein, supra note 4, at 428. 
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small comfort to the taxpayer who wishes immediate cer- 
tainty on his tax liability; however, the following section 
shows that there is certainty in 95 out of 100 circuit court 
of appeals decisions. 


CIRCUIT COURT OF APPEALS DECISIONS, 1939-1947 


During the same eight years, from October 1, 1939 to 
July, 1947,” the circuit courts of appeals gave 2,536 deci- 
sions in civil tax cases.” Writs of certiorari on 140 of 
these cases were granted to the end of July 1947. Some 
of the circuit court decisions rendered in the summer 
of 1947 may later be granted review” but it is probable 
that future action on these cases will not be so extensive 
as to invalidate the findings of this study as of the latest 
available information. 

Of the 140 writs, granted in 2,536 decisions, the Su- 
preme Court has already rendered opinion in all but two 
cases. Of the 138 decisions reviewed by the Supreme 
Court, to date, among the circuit court decisions rendered 


in this eight-year period, 97 involved conflicts among de- 
cisions of the circuit courts. 

Thus far, then, only 3.8 per cent of the circuit court 
decisions in the last eight years have conflicted with other 
circuit court decisions, necessitating Supreme Court re- 
view for that reason, while 94.5 per cent were undisturbed 
as of July 1947 for any reason. 


COMPARISON BETWEEN PERIOD 1939-1944 AND 
PERIOD 1944-1947 


The findings discussed to this point in this report have 
been concerned almost exclusively with the entire eight 


29 Advance sheets of the National Reporter System were examined to com- 
pile cases decided in the circuit courts of appeals, so far as could be ascertained, 
to the end of July, 1947. 

30 These 2536 decisions covered at least 2546 cases, since a number of cases 
were consolidated in the circuit court proceedings. No attempt was made to 
count the separate petitions which may have been consolidated below the cir- 
cuit court proceedings. 

31 Petition for writ of certiorari may be filed 90 days after the circuit court 
decision, with a possible extension of not exceeding 60 days. 39 Strat. 727 
(1916), as amended 43 Stat. 940 (1925), U. S. C. sec. 350. 
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years studied, 1939-1947. These data absorbed the data 
previously reported for the five years, 1939-1944. Sepa- 
rate analysis was made, however, of the last three years 
in order to compare the period 1944-1947 with the pre- 
viously reported study of the earlier five years. The eight- 
year study revealed an over-all picture. Comparison of 
1944-1947 with 1939-1944 disclosed many likenesses and 
some differences which are worth notation. 

The typical total interval between the tax year and the 
Supreme Court decision was seven months longer in the 
last three years than in the first five years studied. How- 
ever, “inordinately long” delays, and unusually speedy 
decisions too, occurred in about the same proportion in 
both periods.” 

The Supreme Court took two weeks longer to decide 
the typical case in 1944-1947 than in 1939-1944, while the 
circuit courts took two weeks less time than in 1939-1944. 
The Tax Court required five months less for the typical 
case in 1944-1947 than in 1939-1944, but administrative 
determinations took a year longer during the last three 
years than in the earlier five years. Thus, the appellate 
stage in the last three years balances to about the same 
amount of time as in the five years previously reported, 
while the gain at the nisi prius stage is offset by a larger 
loss in time at the administrative level, resulting in a net 
loss of seven months, in the typical case. 

A comparison of conflict and non-conflict cases, during 
the two periods studied, throws more light on the cause 
for this net loss of seven months. In the total interval 
between the tax year and the Supreme Court decision, the 
typical conflict case was decided in 10 months’ less time 


in iid 1944 than in 14- 1947, while the typical non- 








82 In 1939-1944, 12.7 per cent of the cases reviewed has the Supreme Court 
were decided in the fifth year or sooner after the tax year; 11. 1 per cent of 
those decided by the Supreme Court in 1944-1947 were decided i in the fifth year 
or sooner. On the other hand, 15.4 per cent of those decided in 1939-1944 took 
at least ten years after the tax year, and 13.3 per cent of the cases in 1944-1947 
took at least ten years to decide. These differences are too small to be sta- 
tistically significant. 
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conflict case took four months’ less time in 1939-1944 than 
in 1944-1947. The two weeks’ additional time in the Su- 
preme Court for the typical case in 1944-1947 applied 
equally to conflict and non-conflict cases; the two weeks’ 
gain in the circuit courts during the last three years also 
applied equally to conflict and non-conflict cases. There- 
fore the difference in the total time required for conflict 
and non-conflict cases was below the appellate stage. 

In the Tax Court, conflict cases were decided in six 
months’ less time during 1944-1947 than during 1939- 
1944, while non-conflict cases were decided by the Tax 
Court in one month less time in the last three years as 
compared with the first five years. In 1939-1944 the Tax 
Court took three weeks longer to decide conflict cases 
than non-conflict cases; in 1944-1947, it decided conflict 
cases in five months’ less time than non-conflict cases. 
There was then a much greater gain in Tax Court deci- 
sions of conflict cases than of non-conflict cases. 

At the administrative level, there was a longer interval 
between the tax year and the deficiency notice in 1944- 
1947 than in 1939-1944, for both conflict and non-conflict 
cases, but over a year of additional time elapsed in con- 
flict cases while only five months’ additional time oc- 
curred in non-conflict cases. The increase of time at the 
administrative level in the typical tax case was therefore 
largely due to controversies which later became conflict 
cases. 

These comparisons may be more readily summarized 
by tabulation: 


1944-1947 Pertop as COMPARED WITH 1939-1944 PeRiop FoR THE TYPICAL CASE 


Level Conflict case Non-conflict case Both 38 


Supreme Court 2 weeks longer 2 weeks longer 2 weeks longer 
Circuit Courts 2 weeks shorter 2 weeks shorter 2 weeks shorter 
Tax Court 6months shorter 1 month shorter 5 months shorter 
Administrative 

determinations 16 months longer 5 months longer 1 year longer 
Total time from 

tax year to 

Supreme Court 

decision 10 months longer 4 months longer 7 months longer 


88 When a large difference appears between conflict and non-conflict cases 
the figures in this column do not equal the difference between the figures given 
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This tabulation clearly shows that the increase in time 
consumed in tax controversies in the last three years is 
due to the longer time required for administrative deter- 
minations, and that conflict cases are taking the Treasury 
Department longer to determine than non-conflict cases. 
So far as the judicial phases of tax controversies are con- 
cerned, the courts have decided both conflict and non- 
conflict cases more speedily in the last three years than 
in the earlier five years, with the exception of the negli- 
gible increase of two weeks at the Supreme Court level. 


CONCLUSIONS 


The present report supports the evidence previously 
published to the effect that tax controversies consume 
considerable time and that despite the fact that the major- 
ity of tax cases reach the Supreme Court because of con- 
flicting decisions below, the cases involving conflicts 
actually move faster through litigation than do those 
without conflicts. Long-drawn-out cases there are, but 
cases which take an unusually long time are just as likely 
to be non-conflict as conflict cases. 

The Supreme Court and the circuit court stages con- 
sume only a small part of the total time a tax controversy 
is under consideration. Of the 173 cases reviewed by the 
Supreme Court in these eight years, 87.8 per cent were 
decided by the Court within a year after the decision of 
the circuit court of appeals. The circuit courts decided 
76.7 per cent in less than one year. 

On the other hand, the Tax Court decided only 27.3 
per cent of these cases in less than a year while 8.2 per 
cent of them had been determined in the Treasury De- 
partment in the same length of time. The median time 
interval decreased at each level, and approximately half 
of the time from the tax year to the Supreme Court deci- 


in the other two columns, since 65.3 per cent of the cases were conflict cases, 
thereby weighting the figures in the column combining conflict and non-conflict 
cases. 
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sion was consumed before the deficiency notice was sent 
from the Treasury Department. 

In view of these facts, one wonders how a court of tax 
appeals could improve the present judicial procedure in 
tax controversies. It would seem more logical to work 
out a scheme whereby the longest and most cumbersome 
stage of the procedure would be made more efficient. 

It must also be remembered that these figures apply 
only to the cases which reached the Supreme Court— 
about 5 per cent of the tax cases decided by the circuit 
courts of appeals. In 94.5 per cent of the circuit court 
decisions in tax controversies, the matter is settled at that 
stage. Professor Griswold has said, however, that a cir- 
cuit court decision never answers a question finally as it 
may be “upset” years later by a Supreme Court decision 
on another case which another circuit court has decided 
differently on an identical issue.“* Study of the period 
between conflicting circuit court decisions has shown that 


in 50 per cent of the conflicts there was less than a year 
between the circuit court decisions which conflicted. 
There have been, and probably always will be, a few bad 
examples where many years elapse between conflicting 
circuit court decisions; but should the method of proce- 
dure be based upon the typical case or upon the few bad 
examples? 


34 Griswold, supra note 1, at 1156. 
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RECENT CASES 


ADMIRALTY—PRESUMPTION THAT FINDINGS OF TRIAL JUDGE ARE 
CorrRECT—ACTIONABLE NEGLIGENCE OF THE OWNER—CURE AS A 
New Issue on AppeAL.—Libelant was a marine fire and boiler man 
acting as junior engineer under waiver of license. While ship was 
moored in harbor he was ordered to repair boiler “relief valves” by 
the first assistant engineer. The proper method of repairing relief 
valves was to rig staging on the hand rails provided as a steadying 
hand hold for the fire room crew while at sea. This staging was 
available in the fire room but libelant attempted the repairs while 
standing on the hand rails without the staging. He fell and was in- 
jured. A libel was filed in the district court under the maritime law 
for maintenance and under the Jones Act, 41 Strat. 1007 (1920), 
46 U.S. C. § 688 (1940), for personal injuries. All testimony was 
given orally. The action was dismissed against all but the United 
States. The libelant admitted that he was negligent in so using the 
hand rails but claimed that he had no authority to order the fire 
room wipers to bring and rig staging and, thus, the order of the 
first assistant engineer to repair the valves was in effect an order 
to use the hand rails in the manner in which he did. The district 
court awarded libelant $164 for maintenance but found against him 
on the negligence issue. This appeal was taken as to the correct- 
ness of the trial court’s finding on negligence. Held, when all wit- 
nesses on the issues are heard by the district court, the question on 
libelant’s appeal is whether there is evidence to sustain the court’s find- 
ing that libelant has not maintained his burden of proof as to the 
charged negligence. Vileski v. Pacific-Atlantic S.S. Co., 163 F. (2d) 
553 (C. C. A. 9th, 1947). 

Although an admiralty appeal is a trial de novo it is well settled 
that “Where all of the evidence is heard by the trial judge and the 
question is one of credibility of witnesses on conflicting testimony, 
the presumption [that the findings of the district court are correct] 
has very great weight.” The Ernest H. Meyer, 84 F. (2d) 496, 501 
(C. C. A. 9th, 1936) ; cert. den. Hammond Lumber Co. v. Braughton 
é& Wiggins Nav. Co., 299 U. S. 600, 57 Sup. Ct. 193, 81 L. ed. 442 
(1936) ; Tawada v. United States, 162 F. (2d) 615 (C. C. A. 9th, 
1947). In the present case all three of the witnesses were heard by 
the district court so the only question on appeal is whether there is 
evidence which will sustain the finding that libelant has not main- 
tained his burden of proof as to the charged negligence of the owner. 

Libelant had admitted negligence in himself because of his care- 
less use of the hand rails. But recovery for injuries in a libel brought 
under the Jones Act, supra, may still be had if libelant can show that 
it was the combined negligence of both himself and the shipowner 
which caused the injury. In such a case the admiralty principle of 
comparative negligence is to be applied in determining the amount 
of the recovery. Sacony-Vacuum Oil Co. v. Smith, 305 U. S. 424, 
59 Sup. Ct. 262, 83 L. ed. 265 (1939). The negligence with which 
7 [ 253 ] 
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the shipowner may be charged is of three general types: (1) the 
place where the work was required was unsafe per se, (2) the ap- 
pliance supplied by the ship was defective or a necessary appliance 
was not supplied, or (3) the specific order was to do something in 
an unsafe way. All cases are in accord on this point that there 
can be no recovery under the Jones Act, supra, where the owner is 
not chargeable with any of such failures or wrongful orders. The 
proof of such negligence is a prerequisite to the case of the libelant 
regardless of whether or not he is free of negligence himself. Matson 
Navigation Co. v. Hansen, 132 F. (2d) 487 (C. C. A. 9th, 1942); 
Krey v. United States, 123 F. (2d) 1008, 1942 A. M. C. 19 (C. C. A. 
2d, 1941) ; Armit v. Loveland, 115 F. (2d) 308 (C. C. A. 3d, 1940). 

The hand rail for use in heavy seas is no more defective or danger- 
ous per se than are the ship’s sides which keep out the sea. A ship’s 
crew ordered to paint the sides could not complain of having to work 
in a dangerous place because it persisted in using individual ropes 
lashed to the ship’s rail rather than the available customary rigging 
and staging provided for that purpose. Roberts v. United Fisheries 
Vessels Co., 141 F. (2d) 228 (C. C. A. Ist, 1944); Brittingham v. 
Ore S. S. Corporation, 62 F. (2d) 616 (C. C. A. 4th, 1933). Also, 
the appliance supplied by the ship was not defective nor was there 
any failure to supply a necessary appliance. The hand rail was sup- 
plied for an entirely different purpose and was entirely adequate 
for this intended purpose. The libelant chose to use it for another 
purpose and in so doing failed to exercise his duty to install the 
convenient staging. Although such acts do not make the assump- 
tion of risk doctrine applicable in an action brought under the Jones 
Act, supra, the libelant cannot later be heard to complain that he 
was not furnished with the appliances necessary for the safety of his 
undertaking. Roberts v. United Fisheries Vessels Co., supra. Thus, 
any claim of negligence under category (1) or (2) mentioned above 
and chargeable to the shipowner is plainly untenable. 

On this appeal the libelant has relied mainly upon the theory that 
the specific order to him was to do something in an unsafe way, 
i.e., that he was ordered to repair the relief valves by one with au- 
thority, that he (libelant) had no authority to order the wipers to 
rig the staging on the rails, and thus the order to him was an order 
to so use the hand rails and take the chance of slipping. Libelant 
contends that the district court erred in not finding that he had no 
authority over the fire room wipers. Before the trial court libelant 
testified that if he had needed a ladder to reach the valves he would 
have ordered a wiper to bring it. From this evidence and from the 
fact that during the wartime manpower shortage the license require- 
ment was waived as to the job held by the libelant, the trial judge 
could infer that the wipers in the fire room were under the com- 
mand of the libelant for fire room service and it is immaterial what 
status the unlicensed libelant otherwise occupied in the ship’s 
hierarchy of command. His command was at least as great as a 
boatswain over his crew in launching and rowing a boat. The 
district- court was authorized to infer that the only negligence 
causatively contributing to the injury was in libelant for choosing to 
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work on the rails, installed for an entirely different purpose, and in 
failing in his duty to install the convenient staging. Drain v. Ship- 
owners & Merchants Towboat Co., 149 F. (2d) 845, 846 (C. C. A. 
9th, 1945). 

An additional point is that on this appeal libelant seeks to raise a 
new issue—that the cure of his injury was not sufficient. No such 
issue was tendered in the libel and libelant’s counsel in his opening 
statement confined the issues to maintenance and the claimed negli- 
gence of the owner. No finding as to cure was made by the district 
court and no amendment to the libel is sought here. When such is 
the case, the libelant cannot raise the question of the sufficiency of 
his cure as a new issue on appeal. D. H. P. 


ALIENS—SELECTIVE TRAINING AND SERVICE Act oF 1940—THE 
Duty oF NEUTRAL ALIENS TO SERVE IN THE ARMY IN TIME OF 
War.—The defendant Pete Garcia Cervantes, a non-declarant alien, 
lived continuously in Los Angeles, Calif., for 19 years. He was edu- 
cated and married in the United States and he had three American 
born children. In Oct., 1940, Cervantes registered for the draft and 
at no time did he tender the claim of exemption which is due him as 
a neutral alien. Cf. Selective Service Reg. 611.21. He was to re- 
port for induction Nov. 9, 1942; however, on Oct. 30, 1942 he 
crossed into his native Mexico where he joined the neutral Mexican 
Army. When the war ended he returned to California where the 
United States placed him on trial for evading the draft. During 
trial, Cervantes said that he had fled into Mexico to evade the draft 
and to “keep from getting killed.” Held, the defendant was properly 
convicted for failing to report for induction as required by the Selec- 
tive Service Act of 1940, 54 Strat. 894 (1940), 50 U. S. C. App. 
§ 311 (1940). Cervantes v. United States, 163 F. (2d) 294 (C.C. A. 
9th, 1947). 

The main point considered here is whether a neutral alien who re- 
turns to his native land and there joins the army in order to evade 
the draft of a friendly country may, after cessation of hostilities, re- 
turn to that friendly country and not be held liable as a draft dodger. 
A person owing an allegiance to a government is subject to the duty 
of military service in return for the protection and benefit of the 
laws which are extended to him. Hamilton v. Regents of the Uni- 
versity of Calif., 293 U. S. 245, 55 Sup. Ct. 197, 79 L. ed. 343 
(1934) ; Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627 (U. S. 
1875) ; Carlisle vy. United States, 16 Wall. 147, 21 L. ed. 426 (U. S. 
1872). The duty is not dependent upon domiciliation. United States 
v. Wong Kim Ark, 169 U. S. 649, 693, 18 Sup. Ct. 456, 42 L. ed. 890 
(1898). However, the non-declarant alien may claim an exemption 
from military service, 54 Stat. 887 (1940), 50 U. S. C. App. § 305 
(a) (1940), and may not be prevented from leaving the United States 
to return to his own neutral land. Fitzhugh and Hyde, The Draft- 
ing of Neutral Aliens by the United States, (1942) 36 Am. J. Int. L. 
369. If the neutral alien claims an exemption, he is barred by statute 
from ever becoming a naturalized citizen of the United States, 55 
Strat. 845 (1941), 50 U. S. C. App. § 303, Supp. III, (1943) ; more- 
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over, because of 43 Strat. 162 (1924), 8 U. S. C. § 213 (c) (1940), 
which bars from entrance any one who is not eligible for American 
citizenship, he may be prevented from reéntering the United States 
should he leave. 

The two things which are prerequisite to the draft of a person are 
residence and allegiance. 54 Strat. 885 (1940), 50 U. S. C. App. 
§ 303 (1940). Allegiance may be construed broadly or narrowly, 
Nagle v. Lot Hoa, 275 U. S. 475, 477, 48 Sup. Ct. 160, 72 L. ed. 
381 (1928), but because of the practical problem of security for 
land areas and control over population mass we must say that a 
resident alien does owe allegiance. After all the alien may be tried 
for treason. Kempe’s Lessee v. Kennedy, 5 Cranch 173, 3 L. ed. 70 
(U. S. 1809) ; Charge to Grand Jury—Treason, 30 Fed. Cas. 1039, 
No. 18,273 (D. Mass. 1861). On the meaning of “resident,” courts 
usually look to see if there is an intention to remain and if such intent 
may likely be fulfilled. Bowring v. Bowers, 24 F. (2d) 918 (C.C. A. 
2d, 1928); United States v. Knight, 291 Fed. 129 (D. Mont. 
1923); Selective Service Reg. 611.12, 611.21. In view of the 19 
years Cervantes spent in the United States and of the ties he has 
established it would seem that surely he must meet the two statutory 
requirements of residence and allegiance. Thus, the defendant was 
subject to the draft at the time he left the United States. 

The Selective Service Act did allow an alien to claim exemption 
and it is a principle of law that a man’s acts, and not his words, 
determine his intention. Why, then, did not the acts of leaving the 
country and of joining the Mexican Army show an intention which 
would operate to claim the exemption? The only answer seems to 
be the strength of the facts of this particular case. He was so under 
the law at the time of leaving that his crime was then complete. 
Perhaps in another weaker case a conviction could not be sustained 
because a failure to demand exemption does not forfeit the im- 
munity to which an alien is entitled. Ex. parte Beck, 245 Fed. 967 
(D. Mont. 1917). Although, the defendant’s remedy for failure to 
claim exemption does not lie in the courts. Bronemann v. United 
States, 138 F. (2d) 333 (C. C. A. 8th, 1943). 

The question of whether or not neutral aliens are subject to draft 
is a matter of political policy, United States v. Lamothe, 152 F. (2d) 
340 (C. C. A. 2d, 1945), and as such it is to be decided upon 
by the Legislative and Executive Departments of the Government. 
Oetjen v. Central Leather Co., 246 U. S. 297, 302, 38 Sup. Ct. 309, 
62 L. ed. 726 (1918). Congress has been given the power to make 
all laws necessary and proper to raise an army U. S. Const. Art. I 
§ 8. Since Congress has determined that it is the policy of the 
United States to draft aliens the courts may not consider the wisdom 
or authority of such an order except where there may be an en- 
croachment on the President's broad power over foreign relations. 
So, for the purpose of this case it is not important that historically 
authority of a country to conscript a non-declarant alien has often 
been doubted. For a historical treatment of the subject see, Selective 
Draft Law Cases, 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 
(1918); IV, Moore, INTERNATIONAL Law Dicest (1906) § 547- 
548, Fitzhugh and Hyde, loc. cit. supra. 
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From an analytical point of view aliens should be subject to the 
draft. It was early laid down that jurisdiction of every nation is 
exclusive and absolute extending to all persons not privileged with- 
in the territory. This includes not only citizens and strangers whether 
naturalized or domiciled, but also ones “having taken up their abode 
with the intention of permanent residence” and “those whose resid- 
ence is only transitory.” Carlisle v. United States, supra at 154. 
Moreover, any exemption from the draft during war time is by the 
will of Congress and not by individual scruples or by any guarantee 
of the Constitution. United States v. Macintosh, 283 U. S. 605, 
623, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931). This case was over- 
ruled on other grounds in Girouard v. United States, 328 U. S. 61, 
66 Sup. Ct. 826, 90 L. ed. 1084 (1940). The entire American law 
seems to be based upon a theory that one should be responsible to 
the territory in which he is living. We see it in the verbiage of the 
Constitution which says, “the law of the land,” U. S. Const., Art. 
IV, § 2. Again we see it in the way American citizenship is de- 
termined. United States v. Wong Kim Ark, supra. The very corner 
stone of American law is a duty for every right and a right for every 
duty. Since we are dealing with an exception which would excuse 
this duty for rights already received it should be the burden upon 
the alien to establish himself as being exempt under the statute. Rase 
v. United States, 129 F. (2d) 204 (C. C. A. 6th, 1942). Cervantes 
had not done this. 

In view of the fact that there was adequate means for Cervantes 


to avoid service if indeed he intended to claim exemption as a neutral, 
he should not be heard now to complain of his own stupidity in mov- 
ing outside the law instead of remaining in a position where the due 
process of the law could protect him. United States v. Commanding 
Officer etc., 58 F. Supp. 933 (D. Neb. 1945). J. W. W. 


CarrRIERS—WuHOo ARE CoMMON CARRIERS—OWNER OF MEANS 
OF TRANSPORTATION.—The appellant was the owner of taxicabs 
which he rented to cab drivers at fixed amounts for specific periods 
of time, for their use in the business of transporting passengers for 
hire within the District of Columbia. Purporting to act under the 
authority granted him by the Emergency Price Control Act of 1942, 
as amended, 56 Strat. 23 (1942), 50 U. S. C., Supp. V, § 901 et seq. 
(1946), the Administrator of the Office of Price Administration 
promulgated Maximum Price Regulation 571, 10 Fed. Reg. 1150 
(1945), which placed price ceilings on the rental of commercial 
motor vehicles, including taxicabs, and which required the keeping 
of written records of such rentals for examination by the Office of 
Price Administration. Apparently suspecting that the appellant Rice 
had violated the rental ceilings prescribed by MPR 571, the District 
Director of the OPA issued a subpoena duces tecum requiring him 
to appear before the “District Enforcement Attorney” with all records 
of cab rentals from February 3, 1945 to March 26, 1946, the date 
the subpoena was served. The appellant made a personal appear- 
ance, but refused to testify or produce any of the records. Where- 
upon, under the authority granted by § 202 (e) of the Act, the 
Administrator applied to the District Court of the United States 
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for the District of Columbia for an order to produce the records in 
compliance with the subponea. Rice moved to dismiss the applica- 
tion, assigning numerous supporting grounds, one of which he stated 
as follows: “The respondent is engaged in the business of a com- 
mon carrier and public utility in the District of Columbia and jursi- 
diction of the petitioner over his business is expressly precluded by 
the Emergency Price Control Act.” The District Court, on its find- 
ing that the records called for were quasi-public in character, over- 
ruled the motion and directed Rice to comply with the subpoena, 
whereupon be brought this appeal to the United States Court of Ap- 
peals for the District of Columbia. Held, one who is engaged in the 
business of renting motor vehicles to others, for operation by such 
other persons as taxicabs, is a common carrier, and therefore falls 
within the exemption of § 302(c) of the Emergency Price Control 
Act of 1942, as amended, supra. In re: Carlton L. Rice, 

— F. (2d) — (App. D. C. 1947). 

The court considered the decisive issue in the case to be whether 
the appellant was in fact a “common carrier or other public utility” 
within the express exemption of § 302(c), supra. In reaching the 
conclusion that Rice was in the business as a common carrier, the 
court relied on the definition of a common carrier in the District of 
Columbia Code, “The term ‘common carrier’ when used in chapters 
1-10 of this title includes . . . every . . . person .. . owning, 
operating, controlling, or managing any agency or agencies for public 
use for the coveyance of persons or property within the District of 
Columbia for hire.” Title 43 D.C. Code, § 111 (1940). Since the 
disjunctive “or” is used in the definition, any person owning such 
agency, regardless of whether he personally operated or controlled 
the operation, was found to be a common carrier. This finding was 
made with a recognition that mere legislative fiat cannot convert 
into a public utility a business which is not, as a matter of law, in 
that class, citing Clarksburg Light & Heat Co. v. Public Service 
Commission, 84 W. Va. 638, 100 S.E. 551 (1919). It was stated, 
however, that, since the rental which the driver had to pay largely 
determined the minimum permissible fare, this principle had no ap- 
plication in the case. 

It is thought that the court, in holding that Rice’s ownership of 
the taxicabs was sufficient to cause him to acquire the character- 
istics of a common carrier, too lightly considered the facts essential 
to such finding. Although Rice was undoubtedly more than willing, 
under these circumstances, to accept the classification, the holding 
must be sustained according to the normal and conventional use of 
the term by the courts. That the owner and operator of taxicabs 
for the transportation of passengers for hire may, by such operation, 
be constituted a common carrier is today virtually undisputed. 
Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 36 Sup. Ct. 583, 60 
L. ed. 984 (1916). The court in this case, however, voiced the 
principle that one might be a common carrier within the scope of 
certain operations and a private carrier within the scope of other 
operations, that to resolve the question of whether one was or was 
not a common carrier, not only the ownership and operation of an 
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agency of transportation but also the character of the acts of trans- 
portation must be examined. 

The courts have long recognized that a number of facts must be 
considered in determining the sometimes wobbly line of distinction 
between the characteristics of a private carrier and those of a common 
carrier. Among these are (1) incorporation as a carrier, (2) owner- 
ship of the facility necessary for carriage, (3) compensation direct 
from the customer, (4) actual performance of the act of carriage, 
(5) control or use of facilities necessary for carriage, and (6) a hold- 
ing out to the public of its willingness to perform such service. 
United States ex rel. Chicago, New York & Boston Refrigerator Co. 
v. I. C. C., 265 U. S. 292, 44 Sup. Ct. 558, 68 L. ed. 1024 (1924). 
None of these factors is of itself conclusive, and it can readily be 
seen that the last four may only be determined by a careful study 
of the fact situation. Courts have frequently found one to be per- 
forming the business of a common carrier without owning the in- 
strumentality of transportation, or have found one to own the in- 
strumentality without himself being a common carrier. 

It is generally considered to be an elementary principle of law 
that one who performs no act of carriage cannot be regarded as a 
common carrier. Accordingly, one whose business is not to carry, 
but merely to furnish the means of conveyance to the actual operator, 
is not a common carrier. See 9 Am. Jur., Carriers, § 31. The U. S. 
Supreme Court early recognized that a “carrier may hire his vehicle, 
or his team, or his servant for the purpose of transportation; or he 
may undertake to employ them himself in the act of transporting 
goods for another. It is in the latter case only that he assumes the 
liabilities and acquires the rights of a common carrier. . . . In the 
former case, he parts with the possession to another and that other 
becomes the carrier. . . .” Gracie v. Palmer, 8 Wheat. 605, 632, 
5 L. ed. 696 (U. S. 1823). In more recent years this theory has 
appeared in cases arising through the regulation by the I. C. C. 
of the railroads. Along with the growth of the railroads has been 
the development of certain companies whose sole business is the 
ownership and rental, either to shippers or railroads, of railroad 
cars of various types. These companies occupy a position analogous 
to that of the appellant Rice. In deciding the issue of whether car 
owning companies are common carriers it has been stated that the 
railroads, though under an obligation to furnish the facilities for 
transportation, are not under an obligation to own them. They may, 
at their discretion, fulfill their obligations as common carriers by 
leasing the cars, in which case the terms on which the leases are 
made are not subject to the direct control by the I. C. C. “The lessor 
of such cars to a railroad, however, is not itself a carrier or engaged 
in any public service.” General American Tank Car Corp. v. El 
Dorado Terminal Company. 308 U. S. 422, 60 Sup. Ct. 325, 84 
L. ed. 361 (1940) ; accord United States ex rel. Chicago, New York 
& Boston Refrigerator Company v. 1. C.C., supra; Ellis v. I. C. C., 
237 U. S. 434, 35 Sup. Ct. 645, 59 L. ed. 1036 (1915). 

How little weight is given the factor of ownership of the instrumen- 
tality is shown by a recent decision of the U. S. Supreme Court 
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based on a case brought before it under the Motor Carrier Act of 
1935, as amended, 49 Strat. 544 (1935) 54 Srat. 920 (1940), 49 
U. S. C., § 303(a) (14) (1940). In this case a railroad supple- 
mented its rail freight service by providing motor freight service 
between various stations on its rail lines, but instead of purchasing 
or leasing motor vehicles or employing its own personnel in such 
operation, it entered into written contracts with motor vehicle 
operators who also served customers other than the railroad. It ap- 
peared that the railroad maintained complete control over the move- 
ment and handling of its freight by the operators, fixing the schedules 
so as to coordinate them with rail schedules. The court found that, 
as regards these particular operations, the railroad, rather than the 
owners and operators, was the common carrier by motor vehicle, 
since it was the railroad which held itself out to the public to be 
performing the service. Thomson v. United States, 321 U. S. 19, 64 
Sup. Ct. 392, 88 L. ed. 513 (1944). 

This last decision serves to emphasize decisions by the I. C. C. too 
numerous to mention which have repeatedly held that the lessor of 
a motor vehicle was not, by mere act of leasing, engaging in the 
business of a common carrier. It was said in John J. Casale, Inc., 
Contract Carrier Application, 44 M. C. C. 45 (1944) that, “The 
Commission, in a long line of decisions has found that the distinc- 
tions between the two types of carriage rest on a determination of 
the one who has the right to control, direct, and dominate the per- 
formance of the service.” At least one decision has even held that 
where the lessor furnished gas, oil, paid taxes, kept the vehicles in 
repair, and secured licenses, though exercising no control over the 
act of carriage, the lessor was not a common carrier. Piccinin Con- 
tract Carrier Application, 9 M. C. C. 597 (1938). 

It may have been that the service in the Rice case was offered to 
the public as that of Rice himself, or that Rice exercised substantial 
control over the transportation operation, either of which might, 
according to Supreme Court and I. C. C. decisions, be sufficient to 
render Rice a common carrier. Neither the court nor the briefs of 
the parties saw fit to consider such factors. But in the absence of 
such finding the conclusion must be reached that the court, in dis- 
posing of a case arising under the now defunct Emergency Price 
Control Act, not only overlooked several other arguments advanced 
by the appellant attacking the jurisdiction of the OPA over the rental 
of taxicabs, but then went ahead to base its decision on a finding 
of law which is without any substantial precedent in the field of 
public utilities. BG. & 


Civi, RicHts—Jury SeERvICE—FEDERAL PRIVILEGES AND IM- 
MUNITIES.—Appellant a probationary teacher in a Brooklyn high 
school, was discharged because of a complaint against her by the 
appellee, Keyes, the probationary principal of the school. The com- 
plaint charged that appellant had been absent from her teaching from 
March 7, 1939, to April 4, 1939, during which period she was serv- 
ing on a federal jury. The Board discharged her on October 30 
or 31, 1939, the exact date being uncertain. On February 6, 1940, 
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appellant appealed to the State Commissioner of Education apply- 
ing for reinstatement. The Commissioner dismissed on October 20, 
1940, on the ground that she had not secured permanent tenure 
and that therefore her dismissal was not subject to review. On 
February 14, 1942, appellant brought an action against the Com- 
missioner of Education and the Board of Education again seeking 
reinstatement. This petition was dismissed on the same grounds. 
Matter of Bomar v. Cole, 177 Misc. 740, 32 N. Y. S. (2d) 825 
(1941). Appellant then filed her complaint in this action in which 
she seeks to recover damages for deprivation of a privilege secured 
by one of the laws of the United States in accordance with the Civil 
Rights Act, Rev. Stat. (1874) § 1979, 8 U. S. C. § 43 (1940). 
Held, the allegations contained in appellants complaint constitute a 
cause of action under the Civil Rights Act, supra. Bomar v. Keyes, 
162 - (2d) 136 (C. C. A. 2d, 1947), cert. den., 68 Sup. Ct. 166 
(1947). 

The court did not decide the issues in the case other than that 
appellant in her complaint alleges facts sufficient to show depriva- 
tion of a privilege given to her by a law of the United States, the 
Federal Judiciary Act, 36 Strat. 1164 (1911), 28 U. S. C. § 411 
(1940), and to state a cause of action under the Civil Rights Act, 
supra, since the abridgment of the privilege was effected under color 
of a state statute, New York Education Law § 872 (1), 2 Baldwin’s 
Consol. Laws, Annotated (1938), p. 107. 

The above decision is an interesting example of judicial expansion 
of legislative intent in the field of civil rights. In a thorough and 
analytical treatment L. Hand, J., proceeds step by step to bring 
the act of the appellee (i.¢., the deprivation of appellant of her job 
as a reprisal for her absence caused by her act of serving on a federal 
jury) within the ambit of those acts prohibited by the Civil Rights 
Act, supra. 

The applicable portion of the Act as it appears in 8 U. S. C. § 43 
is as follows: “Every person who, under color of any statute, ordin- 
ance, regulation, custom or usage, of any State . . . subjects... 
any citizen . . . to the deprivation of any rights, privileges or im- 
munities secured by the Constitution and laws, shall be liable to the 
party injured in an action at law. . . .” It was enacted in 1871 dur- 
ing the reconstruction period to enforce the rights granted by the 
Fourteenth Amendment to the Constitution. Mitchell v. Greenough, 
100 F. (2d) 184 (C. C. A. 9th, 1938). The object of the Act as 
well as the Fourteenth Amendment to the Constitution was to place 
in respect to civil rights the negro race upon the level with the white. 
Virginia v. Rives, 100 U. S. 313, 25 L. ed. 667 (1880). However 
the letter and spirit of the articles must apply to all cases coming 
within their purview whether or not the party concerned is of African 
descent. Slaughter-House Cases, 16 Wall. 36, 21 L. ed. 394 (U. S. 
1873). 

To maintain a cause of action under the Act, plaintiff must allege 
(1) that he has been deprived of a privilege; (2) that the privilege 
was secured by the Constitution and laws of the United States; and 
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(3) that the act resulting in the deprivation was done by one acting 
under color of a state statute. 

Here, the alleged privilege was that of serving on a federal jury. 
A privilege is defined as “. . . a freedom to assert a legal right or 
legal power: in this case the power to take part in the administration 
of justice.” There is no indication as to the origin of this definition, 
but it seems to follow rather closely the terminology of Professor 
Hohfeld who wrote that “. . . the closest synonym of legal privilege 
seems to be legal liberty.” Hohfeld, Some Fundamental Legal Con- 
ceptions as Applied in Judicial Reasoning (1913) 23 Yate.L. J. 16. 

A study of the history of the Act certainly would lead to the con- 
clusion that the “privileges and immunities” referred to and protect- 
ed by it are the same as those which the states are forbidden to abridge 
in the Fourteenth Amendment. These have been confined to“. . . 
those privileges and immunities which are fundamental ; which belong 
of right to the citizens of all free governments, and which have at 
all times been enjoyed by citizens of the several States which com- 
pose this Union from the time of their becoming free, independent 
and sovereign. . . . They may all, however, be comprehended under 
the following general heads: protection by the government, with the 
right to acquire and possess property of every kind, and to pursue 
and obtain happiness and safety, subject, nevertheless, to such re- 
straints as the government may prescribe. . . .” Slaughter-House 
Cases, supra, at 76, adopting the definition set forth in Cornfield v. 
Coryell, 6 Fed. Cas. 546, No. 3,230 (C. C. E. D. Pa. 1823). 

That the right to serve on a jury is a privilege there is no ques- 
tion, but whether it has been interpreted before as one of those 
privileges protected by the Fourteenth Amendment or the Civil Rights 
Act is doubtful. The court notes that this is the first instance in 
which a suit has been brought under the Act alleging deprivation of 
a privilege secured by a law of the United States rather than the 
Constitution. Does it not seem reasonable that heretofore the con- 
cept of privileges protected by the Act has been so limited as outlined 
above? The Act as passed in 1871 did not contain the words “and 
laws” following the word “Constitution.” 17 Stat. 13. These words 
first appear in the Revised Statutes of 1874, which are mere evid- 
ence of the law, not conclusive. United States v. Moore, 26 Fed. 
Cas. 1306, No. 15,804 (C. C. W. D., Ala. 1878). This indicates 
quite clearly that the enactors intended to have the federal courts 
take jurisdiction and give relief only in those cases in which the 
aggrieved has suffered the loss of a fundamental constitutional 
privilege. 

Jury service is an obligation imposed on citizens who possess the 
requisite qualifications. In the absence of constitutional limitation, 
the state legislature may determine who shall render that service and 
what qualifications are necessary. State v. Walker, 192 Iowa 823, 
185 N.W. 619 (1921). Service on a jury cannot be regarded as a 
privilege, but on the contrary is usually regarded as a burden. 
Garrett v. Weinberg, 54 S. C. 127, 31 S. E. 341 (1898), rehearing 
den. 34 S. E. 70 (1899). That the privilege of serving on juries is 
not one of the fundamental rights of citizenship is pointed out in 





RECENT CASES 263 


2 Cootey’s ConsTITUTIONAL Limitations, 8th ed. (1927) p. 792: 
“The citizen has no vested right in statutory privileges or exemp- 
tions. Among these may be mentioned,—exemptions from the per- 
formance of public duties upon juries, or in the militia, and the like. 

All these rest upon reasons of public policy, and the laws 
are changed as the varying circumstances seem to require.” 

The Federal Judiciary Act, supra, merely provides that the quali- 
fications for jurors in a federal court shall be the same as the quali- 
fications for jurors in the highest state court in the state in which the 
federal court is located. The actual determination of which citizens 
are to be given this federal privilege is governed by the individual 
state legislatures. Thus if the privileges and immunities protected 
by this act are construed to be the same as those which the states 
are forbidden to abridge in the Fourteenth Amendment, a state could 
be denied the power to change its own jury qualifications because in 
doing so it might deny a privilege which the federal law has given 
to one of its citizens by the indirect method outlined in the Judiciary 
Act. Certainly the court does not mean to so limit the authority 
of the state to determine the qualifications for its own jurors. 

It seems the court reasons correctly in holding that the discharge 
was under color of a state law, New York Education Law, supra, 
particularly in view of the fact that appellee relied on the powers au- 
thorized therein as justification for the discharge. Likewise it should 
be of no avail that in actuality the appellant was not deprived of the 
privilege in that she did serve on the jury for the courts have been 
unwilling to forbid or enjoin a threatened deprivation requiring that 
the complainant rely on his remedies when such deprivation does 
take place. Douglas v. Jeanette, 319 U. S. 157, 63 Sup. Ct. 877, 
87 L. ed. 1324 (1943). Such remedy should not be denied to those 
whom threats do not deter or against whom reprisals of which they 
have not been warned are inflicted. 

In view of the historical background and clear purposes for which 
the Civil Rights Act was intended, the problems which arise because 
of the indirect way in which the alleged privilege is granted, and 
because of the uniqueness of the situation, it seems that the court 
might well have held that though the right to serve on a federal 
jury is a privilege, it is not such a privilege as is protected by the 
Act. Certainly the court was indulging in misleading dictum when 
it said that the privilege is one which “. . . the statute means to 
protect.” It might be better said to be a privilege which this court 
means to have the statute protect. eee 3 


Conriicr oF Laws—Domici.eE—District oF CoLUMBIA Tax 
Act.—Clifford G. Beckham left Texas in 1928 to accept a position 
in the Bureau of Internal Revenue; he has remained in government 
service to the present time. This is a petition to review the finding 
of the Board of Tax Appeals for the District of Columbia that on 
December 31, 1940, Beckham and his wife were domiciled in the 
District of Columbia and therefore were liable for the District of 
Columbia income tax for that year. Evidence of property owner- 
ship, exercise of suffrage rights, payment of taxes and like acts in- 
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dicated a nexus between the Beckhams and Texas. There were no 
similar acts identifying the Beckhams with the District of Columbia. 
Testifying before the Board, Beckham answered several hypothetical 
questions, admitting that he would remain in the District of Columbia 
if forced out of government service, before he was seventy-six, and 
offered a salary better than that which he could anticipate in Texas. 
He also admitted that he did not know whether he would go back 
to Texas if retired at seventy-six. Held, reversing the decision of 
the Board of Tax Appeals, that the admissions of Mr. Beckham 
were insufficient to overturn the physical indicia introduced as evid- 
ence of an intention to return to Texas. Beckham v. District of Col- 
umbia, 163 F. (2d) 701 (App. D. C. 1947), cert. den., — U.S. —, 
68 Sup. Ct. 166, (1947). 

The Court of Appeals, in reviewing findings of fact of the Board 
of Tax Appeals, may not disturb such findings unless they are clear- 
ly wrong. District of Columbia v. Pace, 320 U. S. 698, 64 Sup. Ct. 
406, 88 L. ed. 408 (1944). The Supreme Court in District of Col- 
umbia v. Murphy, 314 U. S. 441, 62 Sup. Ct. 303, 86 L. ed. 329 
(1941), established the broad rule that federal employees living in 
the District of Columbia with no fixed and definite intent to return 
to their former residences when separated from government service, 
would be considered domiciled in the District of Columbia. Pending 
this review the Court of Appeals decided Collier v. District of Col- 
umbia, 161 F. (2d) 649 (App. D. C. 1947), wherein it was found, 
under circumstances similar to those in the principal case, that 
Collier, having a fixed and definite intent to return to his former 
residence, was not domiciled in the District of Columbia. A single 
distinguishing factor in that case, however, was that no hypothetical 
questions were asked Collier and consequently admissions, similar to 
Mr. Beckham’s, were not in evidence. The court in refusing to 
overrule the Collier case said that any honest government employee 
would be bound to admit if questioned that he might remain in the 
District of Columbia upon the happening of certain contingencies 
and that such an admission was not incompatible with a fixed intent 
to return to his former residence. Edgerton, J., dissenting, admitted 
that if the intent to return to one’s home were qualified by a high- 
ly improbable contingency, such intent would undoubtedly be a 
fixed intent within the rule as established in District of Columbia v. 
Murphy, supra. He added, however, that the contingencies suggested 
by the hypothetical questions asked Mr. Beckham were substantial 
and far from remote and that consequently his intent was so qualified 
that it could not be termed fixed and definite. He also pointed out 
that the authority of District of Columbia v. Pace, supra, was a 
compelling reason for leaving the findings of the Board undisturbed 
since that finding could hardly be declared clearly wrong. 

It is submitted that the dissenting opinion is correct. The court 
in District of Columbia v. Murphy, supra, discussing the various 
ways in which domicilliary intent could be established said, “One’s 
testimony with regard to his intention is, of course, to be given 
full and fair consideration, but is subject to the infirmity of any 
self-serving declaration, and may frequently lack persuasiveness. 
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.’ 314 U. S. at 456. It is submitted that the converse of the 
above statement is also true, i.c., when the testimony is adverse to 
the interest of the witness it should be given added weight. The 
witness will not as a rule volunteer such information and could easily, 
it is believed, establish and maintain certain physical indicia merely 
to avoid the payment of the District of Columbia income tax, while 
still enjoying the benefits of the local government. In the light of these 
two facts, it is believed that government counsel should not be de- 
prived of the effective probing value of the hypothetical question. 
The decision in the principal case renders the rule as established in 
District of Columbia v. Murphy, supra, uncertain and adds further 
confusion to the already confused subject of domicile. D.C.R. 


CONSTITUTIONAL LAW—CONGRESSIONAL INVESTIGATING Com- 
MITTEES—CIVIL LIBERTIES—INDEFINITENESS OF PENAL STATUTES. 
—Subpoenas duces tecum were served on defendants directing them 
to appear before the House Committee on Un-American Activities 
and to produce certain records. Failing to appear, they were in- 
dicted for a violation of the provisions of 52 Stat. 942 (1938), 2 
U. S. C. § 192 (1940), which make it an offense willfully to fail to 
appear when summoned before a committee of either House. De- 
fendants moved to dismiss the indictments for failure to state an 
offense on the basis that the resolution establishing the committee, 
H. Res. 5, 79th Cong., Ist Sess. (1946) was unconstitutional. Held, 
that the resolution is constitutional. United States v. Bryan, 72 F. 
Supp. 58 (D. C. 1947). The same conclusion was reached in United 
States v. Dennis, 72 F. Supp. 417 (D. C. 1947), which involved a 
similar issue and facts. 

Defendants in their motion to dismiss maintained that the resolu- 
tion establishing the committee was unconstitutional in that it related 
to free speech in respect to which Congress may not legislate and 
that the words “un-American” and “subversive” used therein with- 
out definition were too indefinite to enable defendants to decide 
whether or not their conduct was within the scope of the investigation 
and consequently whether they were under a duty to comply with the 
subpoenas. 

In Kilbourn v. Thompson, 103 U. S. 168, 26 L. ed. 377 (1881) 
it was stated that the committee investigation there involved was 
“fruitless” in that it “. . . could result in no valid legislation on 
the subject to which the inquiry referred.” The case involved an 
inquiry by the House into the operation of a real estate pool and 
the amount of indebtedness arising from the failure of Jay Cooke 
& Co., due to an improvident deposit made by the Secretary of the 
Navy in the London branch of that firm. Plaintiff, upon refusing 
to answer certain questions put to him, was ordered arrested and 
to be brought before the bar of the House to show cause why he 
should not be punished for contempt. He brought suit for false 
arrest. The decision is largely concerned with the inherent con- 
tempt powers of Congress and was, no doubt, affected by the fact 
that the matter was already before the courts following the initiation 
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of bankruptcy proceedings, but it is rested finally on the notion that 
no legislative purpose could be attributed to the investigation. 

While frequently cited, there has been no subsequent case in the 
Supreme Court which held that a committee of Congress was act- 
ing beyond the scope of its legislative power. The case has never 
been overruled, but subsequent cases would seem in effect to have 
nullified its practical effect. They show that the legislative purpose 
of an investigation need not be readily apparent. Sinclair v. United 
States, 279 U. S. 263, 49 Sup. Ct. 268, 73 L. ed. 692 (1929) ; 
McGrain v. Daugherty, 273 U. S. 135, 47 Sup. Ct. 319, 71 L. ed. 
580, Note (1927) 50 A. L. R. 21; In re Chapman, 166 U. S. 661, 
17 Sup. Ct. 677, 41 L. ed. 1154 (1897). 

The reasoning of the case had more effect on state courts faced 
with the problem of the scope of power of an investigating committee 
of a state legislature. See Greenfield v. Russell, 292 Ill. 392, 127 
N. E. 102 (1920); Ex parte Hague, 104 N. J. Eq. 31, 144 Atl. 546 
(1929), aff'd without decision by an evenly divided court, 104 
N. J. Eq. 369, 145 Atl. 618 (1929); In re Barnes, 204 N. Y. 108, 
97 N. E. 508 (1912) ; Annenberg v. Roberts, 333 Pa. 203, 2 A. (2d) 
612 (1938); Stockman v. Leddy, 55 Colo. 24, 129 Pac. 220 (1912), 
semble; but see Ex parte Battelle, 207 Cal. 227, 277 Pac. 725 
(1929); Ex parte Coon, 41 Cal. App. (2d) 531, 112 P. (2d) 767 
(1941); Ex parte Bunkers, 1 Cal. App. 61, 81 Pac. 748 (1905) ; 
Attorney General v. Brissenden, 271 Mass. 172, 171 N. E. 82 (1930) ; 
State v. Brewster, 89 N. J. L. 658, 99 Atl. 338 (1916); In re Joint 
Legislative Committee to Investigate Educational System of New 
York, 285 N. Y. 1, 32 N. E. (2d) 769 (1941); Keeler v. McDonald, 
99 N. Y. 463, 2 N. E. 615 (1885); State ex rel Robertson Realty 
Co. v. Guilbert, 75 Ohio St. 1, 78 N. E. 931 (1906); Robertson v. 
Peeples, 120 S. C. 176, 115 S. E. 300 (1919). 

In the instant case the court noted various matters on which legis- 
lation might be proposed as a result of these investigations. They 
include penal legislation effective against those who advocate the 
violent overthrow of the government (54 Star. 671 (1940), 18 
U. S. C. § 10 (1940) ), conspiring to undermine the morale of the 
armed forces (54 Stat. 670 (1940), 18 U. S. C. $9 (1940); barring 
obscene matter from the mails (35 Stat. 1129 (1909), 18 U. S. C. 
§ 334 (1940); and the registration of organizations carrying on 
certain types of propaganda (54 Srar. 1201, 1202 (1940), 18 U. S. 
C. §§ 14, 15 (1940)). But the history of Congressional investiga- 
tions indicates that the results thereof have frequently been found 
in legislation or appropriation measures far afield from the matter 
originally under investigation. Landis, Constitutional Limitations 
on the Congressional Power of Investigation (1926) 40 Harv. I.. 
Rev. 153. 

There is a presumption that an act of Congress is constitutional. 
1 Cootey’s ConsTiTuTIONAL Limirations, 8th ed. (1927) p. 379. 
That this presumption is inapplicable to cases involving civil rights 
was suggested by Stone, J., in United States v. Carolene Products 
Co., 304 U. S. 144, 152, n.4, 58 Sup. Ct. 778, 82 L. ed. 1234 (1938), 
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in which opinion, however, only three members of the court con- 
curred. 

That such closer judicial scrutiny is exerted in cases involving 
freedom of speech, press, assembly, and the rights of religious groups 
may reasonably be deduced from cases involving these points. West 
Virginia Board of Education v. Barnette, 319 U. S. 624, 63 Sup. Ct. 
1178, 87 L. ed. 1628 (1943), overruling Minersville School District 
v. Gobitis, 310 U. S. 586, 60 Sup. Ct. 1010, 84 L. ed. 1375, Note 
(1940) 127 A. L. R. 1502; Martin v. City of Struthers, 319 U. S. 
141, 63 Sup. Ct. 862, 87 L. ed. 1313 (1943); Bridges v. California, 
314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 (1941); Thornhill v. 
Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. ed. 1093 (1940) ; 
De Jonge v. Oregon, 299 U. S. 353, 57 Sup. Ct. 255, 81 L. ed. 278 
(1937); Grosjean v. American Press Co., 297 U. S. 233, 56 Sup. 
Ct. 444, 80 L. ed. 660 (1936). 

These cases, however, all involve situations where a department 
of the government has in fact acted in ways which were constitutional. 
The presumption that the legislation proposed by the House Un- 
American Affairs Committee will be constitutional or that as finally 
passed it will be constitutional would seem to be unaffected by those 
cases where an attempt has actually been made to impose an illegal 
ban. 

It may be suggested that since the committee in its nine years of 
investigation has never in fact introduced any proposed legislation, 
the presumption that its existence is for a legislative purpose would 
be rebutted. (The original committee was created by H. Res. 282, 
75th Cong., agreed to May 26, 1938.) The answer would appear to 
be that the committee is faced with a continuing problem, and if as 
noted above, there is no way of telling before the event what may 
evolve from the investigation, a similar doubt, which should like- 
wise be resolved in favor of the investigation, may properly exist as 
to when it will evolve. Cf. Townsend v. United States, 68 App. 
D. C. 223, 226, 95 F. (2d) 352 (1938). 

Defendant’s argument that the words of the resolution are too in- 
definite to form a basis for a decision as to his conduct would be 
well taken if he were faced with a penal statute which he was charged 
with violating. It has been held that the words of such a statute 
must be so clear as to leave a person free from doubt as to what 
course of conduct he can legally pursue. M. Kraus & Bros., Inc. v. 
United States, 327 U. S. 614, 622, 66 Sup. Ct. 705, 90 L. ed. 898 
(1946) ; United States v. Wiltberger, 5 Wheat. 76, 94-96, 5 L. ed. 
37 (U. S. 1820). 

But since the result which a Congressional investigation is to reach 
cannot be determined before the investigation is completed, inde- 
finiteness of purpose would seem not be fatal. See Landis, supra, at 
p. 217, who supports the contention that whether or not an investiga- 
tion is vested with a legislative purpose should be determined only 
after an exhaustive examination of the problem by the committee 
and should not be predetermined by either the courts or Congress. 

The result reached by the court in this and its companion case 
would seem to be clearly in line with the precedents, with the possible 
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exception of Kilbourn v. Thompson, supra. Those who are repelled 
by the existence or methods of the committee would seem to be 
driven to derive whatever comfort they can from the words of Chief 
Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 
(U. S. 1824): “The wisdom and discretion of Congress, their 
identity with the people, and the influence which the constituents 
possess at election, are, in this, as in many other instances . . . the 
sole restraints on which . . . the people must often rely solely, in 
all representative governments.” 5. 5s Be 


CONSTITUTIONAL LAW—SEARCHES AND SEIZURES—NECESSITY OF 
SEARCH WARRANT.—Appellant was convicted of the offense of trans- 
porting intoxicating liquor into the dry state of Oklahoma in violation 
of 49 Stat. 1928 (1936), 27 U. S. C. § 223 (1940). He was ar- 
rested by state officers in the presence of a deputy United States 
marshal, and after his arrest a search was made of his automobile 
which was found standing in a garage, and the contraband liquor 
was found therein, which was used in evidence at the trial. This 
search was conducted by state officers under authority of a search 
warrant issued by a state magistrate, and after disclosure of the 
contraband, the case was turned over to a Federal liquor enforcement 
officer who adopted the case, resulting in these charges. The trial 
court did not pass upon (nor did the Government attempt to uphold) 
the validity of the search warrant, but admitted the contraband in 
evidence, sustaining the authority of officers to search an automobile 
without a search warrant, if the officers have probable cause to be- 
lieve that the automobile searched was being used in violation of 
liquor laws. Held, rev'd, where the obtaining of a search warrant is 
reasonably practicable, it is required as a prerequisite to authority to 
search and seize. Hart v. Umited States, 162 F. (2d) 74 (C. C. A. 
10th, 1947). 

The court reaffirms the prevalent view of Federal courts that a 
search and seizure of one’s person, house, papers, and effects without 
the authority of a search warrant issued upon a showing of probable 
cause is unreasonable, and a conviction based upon evidence thus 
obtained cannot stand. Gouled v. United States, 255 U. S. 298, 41 
Sup. Ct. 261, 65 L. ed. 647 (1921); Boyd v. United States, 116 U. 
S. 616, 6 Sup. Ct. 524, 29 L. ed. 746 (1886). 

Exceptions, the court says, have been engrafted upon the above 
rule, one of which recognizes the authority of officers to stop and 
search an automobile without a warrant, and to seize the contraband 
found therein; if, as reasonably prudent persons they have good 
cause to believe from the facts in their possession that the automobile 
was being used to violate the liquor laws. Carroll v. United States, 
267 U. S. 132, 45 Sup. Ct. 280, 69 L. ed. 543, Note (1925) 39 A. L. 
R. 790; Husty v. United States, 282 U. S. 694, 51 Sup. Ct. 240, 
75 L. ed. 629, Note (1931) 74 A. L R. 1407. This exception is 
based on the theory that it is unreasonable to require a warrant 
where officers, acting as reasonably prudent persons, have good cause 
to believe from facts in their possession, that an automobile is being 
used to violate the liquor laws, and it can be quickly moved out of the 
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locality or jurisdiction in which the warrant must be sought. Carroll 
v. Umited States, supra. 

As to what is good or probable cause in such a case which will 
authorize an officer to make a search without a warrant, it has been 
held in other cases that it is where facts or reasonable inferences to 
be drawn therefrom are such as should lead a reasonably prudent and 
intelligent person to conclude that there is good ground to believe 
that a law is being violated. United States v. One 1941 Oldsmobile, 
158 F. (2d) 818 (C. C. A. 10th, 1947). Defendant’s admission that 
he had whisky in an automobile, made after officers had stopped it 
hut before he was placed under arrest, and without threats or coer- 
cion, was probable cause for search of the automobile without a war- 
rant. Morgan v. United States, 159 F.(2d) 85 (C. C. A. 10th, 1947). 
Probable cause was held to exist where prohibition officers, while 
patrolling a highway much used in illegal transportation of liquor, 
stopped and searched an automobile upon the faith of information 
previously obtained by them that the car and its occupants, identified 
by the officers, were engaged in the illegal business of “‘bootlegging.” 
Carroll v. United States, supra. Probable cause for search of an 
automobile for liquor transportation without a warrant should be 
such as might be established in a competent tribunal as a basis for a 
warrant. United States v. Blich, 45 F. (2d) 627 (Wyo. 1930). In 
the instant case, while the court assumes that the officers were jus- 
tified in believing that the automobile had been used to violate the 
liquor laws, yet the automobile was found standing in a garage after 
it had completed its journey. No one was in it, or threatened to 
move it. The automobile was not in the possession of appellant— 
he had been arrested and was in jail. The instant case can be dis- 
tinguished from those cases where a search and seizure is made on a 
highway, because there is no showing that any circumstances existed 
which made the obtaining of a search warrant impracticable. 

Practically since the beginning of the government, the Fourth 
Amendment has been construed as recognizing a necessary difference 
between a search for contraband in a store, dwelling-house, or other 
structure for the search of which a warrant may readily be obtained, 
and a search of a ship, wagon, automobile, or other vehicle which 
may be quickly moved out of the locality or jurisdiction in which the 
warrant must be sought. Carroll v. United States, supra. The in- 
stant case was not predicated on the fact that an automobile was 
involved but rather on the test of reasonableness of the search and 
seizure. The test of reasonableness by which the constitutional per- 
missibility of a search and seizure is determinable cannot be stated 
in rigid and absolute terms. Each case is to be decided on its own 
facts and circumstances. Harris v. United States, 331 U. S. 145, 
67 Sup. Ct. 1098 (1947). The instant case, moreover, cannot be 
brought under the rule of those cases “where it is not practicable 
to secure a warrant, because the vehicle can be quickly moved out 
of the locality or jurisdiction in which the warrant must be sought.” 
Carroll v. United States, supra. 

While a search and seizure of liquors in a garage, disconnected by 
several feet from a dwelling house has been upheld, regardless of a 

8 
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valid warrant, Gay et al. v. United States, 8 F. (2d) 219 (C. C. A. 
Sth, 1925), it has been held that a barn containing an illegal still was 
within the guarantee against unreasonable searches and seizures of 
the Fourth Amendment. United States v. Di Corvo et al., 37 F.(2d) 
124 (Conn. 1927). Also a bathhouse adjacent to a dwelling house 
on a small farm. Wakkuri v. United States, 67 F.(2d) 844 (C. C. 
A. 6th, 1933). Contraband liquor seized without warrant in an 
automobile in a garage on premises of defendant’s residence held not 
admissible in evidence. United States v. Slusser, 270 Fed. 818 
(S. D. Ohio, 1921). Accord: United States v. Kind, 87 F.(2d) 
315 (C. C, A. 2d, 1937). 

Other exceptions to the general rule that a search and seizure 
without a search warrant is unreasonable have been applied in cer- 
tain cases. A search without a search warrant which may be made 
as incident to a lawful arrest may extend beyond the person of one 
arrested to include the premises under his immediate control. Harris 
v. United States, supra. Also there is a less strict requirement made 
in the case of public documents seized in a place of business, since 
the demand is one of right. Davis v. United States, 328 U. S. 582, 
66 Sup. Ct. 1256, 90 L. ed. 1453 (1946). 

As the facts of the instant case (appellant in jail and automobile 
in garage) do not fall into any of the exceptions where a warrant 
cannot reasonably be required, the court came to a wise conclusion 
that it could not abdicate judicial sanction as a condition precedent 
to the authority to search and seize. Also to allow searches and 
seizures without a warrant in every case where only probable cause 
exists would be to dispense with the precautionary requirements of 
the warrant and limit the judicial function to a post mortem examina- 
tion of probable cause. The case is free from the wooden distinctions 
which have arisen in the past, and sets up a standard best calculated 
to prevent the placing of “the liberty of every man in the hands of 
every petty officer,” Boyd v. United States, supra, and promote the 
doctrine that constitutional provisions for the security of persons and 
property should be liberally construed. C @ & 


ConsTITUTIONAL LAw—SovEREIGN IMMUNITY OF ADMINISTRA- 
TIVE AGENCY AND ITs OFFicers.—Appellees, former dominant share- 
holders of Dollar Steamship Lines, Inc., Ltd., complained in the 
District Court for the District of Columbia seeking relief by way of 
injunction and mandamus to restrain Vice Admiral Emory S. Land, 
Chairman, United States Maritime Commission, and the other com- 
missioners from selling to the highest bidder, stock formerly held 
by appellees, and to compel the return of this stock. Complainants 
contended firstly, that although they endorsed the share certificates 
in blank and delivered them to the commission, nevertheless a security 
transaction was intended, and secondly, the commission in any event 
was legally incapable of acquiring stock in private shipping companies 
other than for security purposes, since there is no provision in the 
Merchant Marine Act of 1946 authorizing such other acquisition ; 
moreover, that with the $7,500,000 debt fully paid prior to com- 
mencement of proceedings, appellants illegally withheld the stock 
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after demand. The District Court determined this suit to be one 
against the United States without consent of Congress and dismissed 
it. In reversing, the Court of Appeals for the District of Columbia 
found the Maritime Commission exhibiting commercial and corporate 
character inconsistent with purely governmental activity thereby re- 
moving its shield of sovereign immunity. Meanwhile, Admiral 
Land had resigned from the commission, but on granting certiorari 
the Supreme Court refused to discharge him as party defendant al- 
though it added his successor as a party. Subsequently, it remanded 
the case to the District Court for trial on the merits, disregarding 
the question of the commission’s immunity status and deciding that 
the suit was maintainable as against federal officers. In so doing 
it rescinded its former decision on substitution of parties and directed 
the trial court to use its discretion uninfluenced by the Supreme 
Court’s former ruling. Held, federal officers placing personal prop- 
erty in custody of their administrative agency employer and wrong- 
fully withholding delivery to the rightful owner because of asserted 
title in the United States are answerable in federal court for their 
actions. Land v. Dollar, 330 U. S. 732, 67 Sup. Ct. 1009 (1947). 

The majority looked upon the fact situation as being squarely in 
agreement with oft cited United States v. Lee, 106 U. S. 196, 1 Sup. 
Ct. 240, 27 L. ed. 171 (1882), in which the Supreme Court affirmed 
ejectment of War Department officers from land now a part of 
Arlington National Cemetery, who were holding for the United 
States under a void tax deed, and laid down the principle that an 
agent or officer of the United States acting beyond his authority is 
not shielded by sovereign immunity. Douglas, J., had no difficulty 
in distinguishing cases relied on by counsel attempting to avoid 
United States v. Lee, supra. In all of them he discerned and em- 
phasized a recurring governing principle; namely, that it is the 
effect of the judgment or decree which can be entered that controls 
and not the nominal party on record, when determining whether the 
United States is a party to a controversy. Thus, in Mine Safety Ap- 
pliances Co. v. Forrestal, 326 U. S. 371, 66 Sup. Ct. 219, 90 L. ed. 
140 (1945), plaintiff failed to maintain a suit to enjoin the Secretary 
of the Navy from withholding payments due plaintiff on contracts 
with the United States, since the nature of the suit was one to reach 
money in the federal treasury and not one to prevent a threatened 
tresspass against property to which plaintiff had title. Similarly, in 
State of Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. Ct. 650, 
46 L. ed. 954 (1902), where pursuant to federal statute the Secretary 
of Interior obtained legal title to Indian reservation lands in trust 
for the Indians and was about to dispose of the property for their 
benefit, a suit to restrain the sale failed, because a decree in plain- 
tiff’s favor would have interferred with an executive function estab- 
lished by Congress and was therefore a suit against the United States. 
By contrast, in Land v. Dollar, supra, the Maritime Commission had 
no interest in Dollar stock under the Court’s interpretation of the 
allegations in the complaint, hence a decree ordering defendants to 
return the shares could not affect the United States. 
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Reed, J., concurred in result, but only after agreeing with the court 
below that the Maritime Commission itself was the real party in 
interest, therefore a necessary party to the suit, and that it could 
not claim sovereign immunity. He distinguished United States v. 
Lee, supra, in that the War Department officers had no title to the 
premises they were occupying, whereas in the case at bar, title to 
and possession of the share certificates could be located in the Mari- 
time Commission from the complaint on its face which recited that 
appellees ““. . . caused said . . . stock . . . to be transferred to 
the; . . . Maritime Commission,” together with other statements 
of consonant tenor. Thus, he reasoned, a decree ordering the return 
of the stock to appellees could only be effectuated by the commis- 
sion taking formal action to divest itself of the securities and transfer 
them back as directed by court order. Therefore, unless the com- 
mission were suable, the suit would fail, because it attempted to reach 
commission property. Cited in support of this proposition is United 
States ex rel. Goldberg v. Daniels, 231 U. S. 218, 34 Sup. Ct. 84, 
58 L. ed. 191 (1913). In that case, plaintiff, asserting equitable 
title to an obsolete United States warship by virtue of his high bid, 
failed to maintain a suit to compel the Secretary of the Navy to 
deliver up the ship, since the legal title admittedly still stood in the 
United States, the real party in interest. 

By basing its opinion on the proposition that the commission’s 
record title to the stock was equivalent to legal title, it is believed the 
minority took an untenable position. This title would be as utterly 
worthless as the void tax deed in United States v. Lee, supra, pro- 
vided, as alleged in the complaint, the commission had no legal 
capacity to acquire the stock outright, or, if it did, then that fact 
was immaterial, since a security transaction was intended and title 
in the commission became extinguished upon payment of the debt 
it secured. Having raised the issue of validity of the government’s 
title in the complaint, appellees were entitled to reversal of usual 
procedure and to a trial on the merits to determine jurisdiction. 
United States v. Lee, supra. Furthermore, after judicial determina- 
tion that the commission had neither title nor interest in the stock 
there would be no necessity for that agency to take formal action to 
divest itself. 

The decision of Land v. Dollar, supra, is significant in that it 
reaffirms the doctrine of United States v. Lee, supra, when applied 
to personal property voluntarily placed in custody of an administra- 
tive agency and later wrongfully withheld. Personal liability of 
federal officers is accentuated not only in language of the opinion 
but in the court’s refusal at one stage of the proceedings to dis- 
charge a party defendant who had completely disassociated him- 
self from the custodian agency. Important to shipping interests is 
the effect on the Court of Appeals for the District of Columbia de- 
cision making the Maritime Commission suable. See Dollar v. Land, 
154 F. 2d 307, 311, 312 (1946). This finding has been reduced to 
an unnecessary one for disposition of the jurisdictional question in- 
volved and was thereby relegated to the status of dictum. 


E. S. D. 
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EstopPEL—SoverEIGN Not LiaBL—E WHEN Acts or AcENT Un- 
AUTHORIZED.—The Federal Crop Insurance Corporation, a wholly- 
owned government enterprise created by the Federal Crop Insurance 
Act of 1938, by an amendment in 1944 was empowered to insure 
wheat crops against losses, including drought. In pursuance of its 
authority, the F. C. I. C. promulgated regulations which were pub- 
lished in the Federal Register February 7, 1945. In March, 1945, 
A. A. and N. D. Merrill, a co-partnership engaged in wheat farm- 
ing in Idaho, applied to an F. C. I. C. agent for insurance on 460 
acres, 400 acres of which was re-seeded winter wheat acreage. The 
agent, cognizant of the nature of the acreage, advised the Merrills that 
the crop was insurable and recommended to the F.C.I.C. branch in 
Denver that the application be, and it accordingly was accepted. 
When drought destroyed most of their 1945 crop, the Merrills 
brought suit. F.C. I. C. refused to pay the loss on the ground that 
its Wheat Crop Insurance Regulations, published in the Federal 
Register on February 7, 1945, and incorporated by reference into 
the policy itself, made re-seeded wheat acreage uninsurable in that 
year. Plaintiffs had no actual knowledge of such publication. Held, 
rev's the Idaho Supreme Court, respondent took the risk that the 
agent he dealt with stayed within the scope of his authority, even 
though the agent himself may have been unaware of the limitations 
upon his authority, and the F. C. I. C. was not estopped from deny- 
ing liability. Four justices dissented. F.C. /.C.v. Merrill, — U.S. 
—, 68 Sup. Ct. 1 (1947). 

It is generally stated that the United States is neither bound nor 
estopped by the acts of its officers and agents in entering into an 
agreement or arrangement to do or cause to be done what the law 
does not sanction or permit. Wilber National Bank v. United States. 
294 U. S. 120, 55 Sup. Ct. 362, 79 L. ed. 798 (1935); Utah Power 
& Light Co. v. United States, 243 U. S. 389, 37 Sup. Ct. 387, 61 
L. ed. 791 (1917); Pine River Logging Co. v. United States, 186 
U. S. 279, 22 Sup. Ct. 920, 46 L. ed. 1164 (1902); Hart v. United 
States, 95 U. S. 316, 24 L. ed. 479 (1877); Filor v. United States, 
9 Wall. 45, 19 L. ed. 549 (U. S. 1870); Lee v. Munroe, 7 Cranch 
366, 3 L. ed. 373 (U. S. 1813). And, those dealing with an agent 
of the United States must be held to have had notice of the limita- 
tion of his authority. W4ulber National Bank v. United States, supra, 
at 123; Sutton v. United States, 256 U. S. 575, 41 Sup. Ct. 563, 
65 L. ed. 1099 (1921); Utah Power & Light v. United States, supra, 
at 408. 

The Supreme Court of Idaho sought to expect the present case 
from the foregoing rule on the grounds that the regulation was not 
such an inhibitory “law” as there contemplated and the F. C. I. C., 
having engaged in a “proprietary” business, was subject to the ap- 
plication of the doctrine of equitable estoppel, as would be a private 
corporation. Merrill v. F. C. I. C., 67 Idaho —, 174 P. (2d) 834 
(1946). 

In both instances the Idaho court was held to be incorrect. The 
regulations were issued under the express authority of the Federal 
Crop Insurance Act, and no objection to their validity was raised. 
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Section 506 (e) of the Act authorizes the F. C. I. C. to “adopt, 
amend, and repeal bylaws, rules, and regulations governing the 
manner in which its business may be conducted and the powers 
granted to it by law may be exercised and enjoyed.” Section 516 
(b) authorizes the Secretary of Agriculture and F. C. I. C. “to 
issue such regulations as may be necessary to carry out the provi- 
sions” of the Act. The regulations were not mere declarations of 
policy, but had the force and effect of law. Federal Crop Insurance 
Act, 52 Stat. 72 et. seq. (1938), 7 U. S. C. § 1501 (1940); Mary- 
land Casualty Co. v. United States, 251 U. S. 342, 40 Sup. Ct. 155, 
64 L. ed. 297 (1919); United States v. Birdsall, 233 U. S. 223, 34 
Sup. Ct. 512, 58 L. ed. 930 (1914) ; United States v. Grimaud, 220 
U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911); Felder v. F. C. 
I. C., 146 F. (2d) 638 (C. C. A. 4th, 1944) ; Latgis v. United States, 
97 F. (2d) 588 (C. C. A. 4th, 1938). The authority of the agents 
of the F. C. I. C. was thereby circumscribed. Publication in the 
Federal Register was sufficient to apprise interested parties of the 
contents of the regulations, by virtue of the Federal Register Act. 
49 Star. 500 (1935), 44 U. S. C. § 301 (1940). 

That the government may in some cases be estopped has been 
recognized. When the government comes into court as plaintiff, it 
has been held that the defenses of estoppel and laches may be in- 
voked under circumstances where they might be were the plaintiff a 
private litigant. State of Jowa v. Carr, 191 Fed. 257 (C. C. A. 8th, 
1911) (state an intervenor in action involving title to land built up 
by accretion; laches a bar); United States v. Stinson, 125 Fed. 
907 (C. C. A. 7th, 1903) aff'd 197 U. S. 200, 25 Sup. Ct. 426, 49 
L. ed. 724 (1905) (suit to cancel land patents); United States v. 
Willamette Valley & Cascade Mountain Wagon-Road Co., 54 Fed. 
807 (C. C. Ore. 1892) (suit to forfeit land patents; estopped a good 
defense since the act authorizing such suit was passed after defend- 
ants’ reliance upon the validity of the patents held by them); State 
of Indiana v. Milk, 11 Fed. 389 (C. C. Ind. 1882) (suit by state to 
recover possession of land). And Branson v. Wirth, 17 Wall. 32, 
21 L. ed. 566 (U. S. 1873), cited, 19 Am. Jur., Estoppel, § 822, as 
authority for the proposition that “the law of estoppel in a proper 
case, applies to the government” falls into this category. In that 
case plaintiff, relying upon a land patent from the government in- 
consistent with prior patents to defendants’ predecessors, was not 
permitted to assert legal claim on the ground that the government, 
and plaintiff claiming under it, would be estopped from challenging 
the validity of its prior grants. One case, Walker v. United States, 
139 Fed. 409 (C. C. M. D. Ala. 1905) allowed estoppel on the 
broad ground that it was a “proper” case. 

From these cases it would appear that when the government is 
(1) initiating the action and (2) the action concerns property in 
which defendants have claims, the government comes into court upon 
the same footing as any other litigant: “ . The government may 
not in conscience ask a court of equity to set on foot an inquiry that, 
under the circumstances of the case, would be an unfair or inequit- 
able inquiry. The substantial considerations underlying the doctrine 
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of estoppel apply to government as well as to individuals.” (Italics 
supplied.) United States v. Stinson, supra, at 910. 

This line of cases, relied upon by respondent and considered as 
controlling by the Idaho court, was held to be inapplicable where, 
as here, liability was sought to be fastened on the government as a 
defendant, for unauthorized acts of agents. 

Whatever authority there may be for the statement that “an 
equitable estoppel may be invoked against the United States 
in respect of acts done in its so-called proprietary or private capacity” 
(see 21 C. J. 1186, n. 79), it is not properly directed at non-profit, 
public activities. The Farm Credit Administration has been held not 
to be engaged in a proprietary function. United States v. Thomas, 
107 F. (2d) 765 (C. C. A. 5th, 1939). In that case the court pointed 
out that the legislation establishing that agency took precaution to 
avoid competition with private lending agencies; also, that, as here, 
the purpose in entering the particular field was obviously not for 
gain, but to supply much-needed financial assistance to farmers. The 
gratuitous nature of a governmental function was also given con- 
siderable emphasis by Holmes, J., in White v. United States, 270 
U. S. 175, 46 Sup. Ct. 274, 70 L. ed. 530 (1926). Speaking of 
war-risk insurance, he says: “ All soldiers were given a right 
to it and the relation of the Government to them if not paternal was 
at least avuncular.” 270 U. S. at 180. These cases tend to negative 
any contention that crop insurance, undertaken by the government 
only, is a “proprietary” as distinguished from a “governmental” 
function. 

Mr. Justice Frankfurter points out that Government is not partly 
public or partly private, depending upon the governmental pedigree 
of the type of a particular activity or the manner in which the gov- 
ernment conducts it. In view of this, it is difficult to explain the al- 
most arbitrary classification by the Idaho Supreme Court of the func- 
tion of the F. C. I. C. as “proprietary” without explanation: “Here 
we are . . . dealing with a corporation created as an agency of the 
Department of Agriculture and with one of its regulations adopting 
a policy with respect to the conduct of its proprietary insurance busi- 
ness. (Italics supplied. Merrill v. F. C. 1. C., supra, 174 P. (2d) at 
836. To this, the majority answer that such a classification may 
not be made simply for purposes of charging the government with 
liability on the same basis as a private litigant, whenever it takes 
over a business previously conducted by private enterprise. There 
is even less reason to so classify an activity where, as here, no com- 
petition exists. Illustrations are found in actions on various forms 
of veterans’ insurance policies. In these cases, rules normally ap- 
plicable to government transactions, but not to private insurance 
dealings have been applied. Wilber National Bank v. United States, 
supra; United States v. Worley, 281 U.S. 339, 50 Sup. Ct. 291, 74 
L.. ed. 887 (1930); White v. United States, supra. 

It is submitted that the case is correct in continuing the doctrine 
of immunity from estoppel insofar as it may be applied to an agency 
performing a governmental function, and where the acts of the 
agent were prohibited by law. It is unfortunate that Justice Frank- 
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furter chose the expression “Men must turn square corners when 
they deal with the government” to characterize the plight of the 
respondents, for it suggests double-dealing, inapplicable where, as 
here, innocent parties are denied relief solely on grounds of policy. 
The reason for such a policy is best expressed: “It is better than an 
individual should now and then suffer by such mistakes, than to intro- 
duce a rule against an abuse, of which, by improper collusions, it 
should be very difficult for the public to protect itself.” Lee v. Mun- 
roe, supra, at 370. W. G. O. 


EvIDENCE—F EDERAL ‘“SHop Book” RuteE—Bars Use or Porice 
ReEcorD oF JupiciaAL Convictions.—Appellant was convicted of 
violating the White Slave Act, 36 Star. 825 (1910), 18 U. S. C. 
§ 398 (1940), and one ground of appeal was the erroneous admis- 
sion of evidence contrary to 49 Start. 1561 (1936), 28 U. S. C. § 695 
(1940), for the purpose of impeaching a witness for appellant, who 
refused to say whether he had been convicted of a number of crimes. 
Impeachment of this witness was accomplished by offering in evid- 
ence a picture, which the witness admitted was his, bearing on the 
reverse side a series of notations of convictions for various crimes. 
A police officer, who identified the picture, on being asked the ques- 
tion, “Has this record been kept as a permanent part of the files 
of the Metropolitan Police Department in connection with the sub- 
sequent convictions as related to the record here?”’, replied, 
“Subsequent conviction and then it became a part of the police 
records.” Held, that a record of judicial convictions maintained by 
a Police Department is not admissible under the Federal Shop Book 
Rule as evidence of the convictions. George A. Clainos v. United 
States, 82 App. D. C. , 163 F. (2d) 593 (1947). 

The court based its decision on the ground that the Rule “. . . 
is confined to records kept in the course of the business of which the 
transaction was a part. It does not refer to an external record which 
might happen to have been kept by a person outside that business.” 
(Emphasis added.) This Rule although sometimes designated as the 
“Federal Shop Book Rule” actually embodies the “Regular Entries 
in the Course of Business” exception to the hearsay rule. Note 
(1945) 54 Yate L. J. 868, 871. In such cases, the guaranty of trust- 
worthiness and reliability is found in the routine manner in which a 
business is usually operated, and in the practice of contemporaneous 
recordation. The requirements for such entries are that they should 
be made in the regular course of business; as part of a system of 
recording transactions; that they should be made at or near the time 
of the transaction; and that the entry be authenticated. 5 WicMorRE 
on Evipence, (3d ed. 1940), §§ 1523, 1525, 1526, 1530. In 1927 
the Legal Research Committee of the Commonwealth Fund published 
a model act for “Proof of Business Transactions,” Morgan et al, THE 
Law oF EvipeNceE: Some Proposats FOR Its ReForM (1927) p. 
63. The objective was to do away with the technical rulings which 
excluded records ordinarily used in business transactions when not 
formally identified by the makers. 5 WicMoRE, op. cit. supra, § 1520. 
The following year New York enacted the proposed statute, and it 
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is now in effect in some half dozen states. In 1936, the model act 
was used as a basis for 49 Star. 1561 (1936), 28 U. S. C. § 695 
(1940). It was the intention of Congress in enacting the statute to 
bring the decisions of all federal courts into line with the objective 
of the model act. Prior to this legislation the federal courts usually 
followed the laws of the various states, and there was great conflict 
in their decisions. 

In the instant case, the court refused to admit the record of jud- 
icial convictions made by the Police Department on three separate 
grounds. The evidence offered did not meet the requirements of 
the District of Columbia Code: 31 Stat. 1357, 32 Srar. 540, D. C. 
Code 1940 ed. § 14-305, which provides that proof of conviction 
may be had by a “certificate under seal, of the clerk of the court 
wherein such proceedings were had, stating the fact of conviction 
and for what cause.” In addition, no proper foundation had been 
laid by the prosecution for the admission of the evidence. Further, 
that the entire legislative history, purpose and scope of the “Federal 
Shop Book Rule,” as discussed in Palmer v. Hoffman, 318 U. S. 
109, 63 Sup. Ct. 477, 87 L. ed. 645 (1943); New York Life Insur- 
ance Co. v. Taylor, 79 App. D. C. 66, 147 F. (2d) 297 (1945); and 
Buckley v. Altheimer, 152 F. (2d) 502 (C. C. A. 7th, 1945) seemed 
to indicate that such evidence would be inadmissible. 

In Palmer v. Hoffman, supra, a signed statement of a railroad 
engineer, since deceased, giving his version of a grade crossing acci- 
dent in which his locomotive was involved, and made two days after 
the accident, when he was interviewed by an assistant superintendent 
of the railroad and a representative of the Massachusetts Public 
Utilities Commission, was offered in evidence as being made in the 
regular course of business. In holding that the statement was in- 
admissible, Douglas, J., declared that the statement was “not typical 
of entries made systematically or as a matter of routine to record 
events or occurences, to reflect transactions with others or to pro- 
vide internal controls”; that “their primary utility is in litigating 
not in railroading”; and that the “. . . ‘regular course’ of busi- 
ness must find its meaning in the inherent nature of the business 
in question . . .”; 318 U. S. 109, 113, 114, 115. It is submitted 
that the basis for the decision in the Palmer case does not support 
exclusion of the record of convictions in the Clainos case. Here, there 
was no motive to misrepresent on the part of the Police Depart- 
ment; the recordation was primarily a routine clerical operation, 
and the entries were not for use in any pending case. Further, the 
court in United States v. Moran, 151 F. (2d) 661, (C. C. A. 2d, 
1945) interpreted the decision in the Palmer case as requiring con- 
finement to its own facts. 

In New York Life Insurance Co. v. Taylor, supra, hospital records 
of the medical and psychiatric diagnosis of the deceased were sought 
to be introduced in an action brought on a life insurance policy to 
recover double indemnity under a provision making such double 
idemnity payable if the death of the insured resulted from “bodily 
injury effected solely through external, violent and accidental 
causes.” The records were held inadmissible, it was said, due to their 
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being “. . . affected by bias, judgment, and memory.” 79 App. 
D. C. 66, 69. On a rehearing of this case, the court remarked that 
“diagnosis of a psychoneurotic state involves conjecture and opinion,” 
79 App. D. C. 66, 73, and that entries thereof could not properly be 
regarded as within the statutory provisions regardless of motive. 
Criticism of this view by Edgerton, J., dissenting, is obviously based 
on sound ground and has received much favorable comment (1945) 
31 Va. L. Rev. 702, 703. In the principal case the record offered 
in evidence went to prove a routine fact, and would not in any way 
be affected by bias, judgment or memory. Furthermore, in a 
dictum in New York Life Insurance Co. v. Taylor, supra, Arnold, J., 
said that “purely clerical entries come within the [Federal Shop 
Book] rule regardless of the fact that the party making them has an 
interest in what they may be used to prove.” 79 App. D. C. 66, 75. 

The records of judicial convictions in the principal case were un- 
doubtedly entered as regularly and routinely as the occasion de- 
manded, and not as in Buckley v. Altheimer, supra, where the diary 
of an attorney was held inadmissible on the ground that it did not 
contain any regular set of entries relating to regular accounts. In 
addition, Professor Wigmore, in discussing the type of entries ad- 
missible as being made in the regular course of business, under the 
Regular Entries exception to the hearsay rule, states, “It would 
probably exclude, for instance, a diary of doings kept merely for one’s 
personal satisfaction; but it would not exclude any regular record 
that was helpful though not essential nor usual in the same occupa- 
tion as followed by others.” 5 WuicMore, op. cit., supra, § 1523. 


Further, it is an established fact that efficient police administration 
requires the recordation of the court disposition of each arrest as a 
routine matter. Wilson, PoLick Recorps, THEIR INSTALLATION AND 
Use (1942) p. 94. The author, in describing the manner in which 


“ec 


judicial convictions are to be recorded states the disposition 
sheets are delivered to a detective who determines by check at the 
courthouse the cases disposed of and their disposition.” Jd. at p. 103. 

Although the admission of the evidence in the principal case was 
deemed error, the court felt that it did not so substantially affect 
the rights of the appellant as to require a reversal of conviction. Not- 
withstanding this fact, the rationale of the decision may have a very 
harmful effect, especially when there is authority for considering 
entries such as here involved meet even the common law require- 
ments of the regular course of business rule. Clearly, the state- 
ment of the witness that the record was “‘a part of the police records” 
seems sufficient. Little would be added by testimony which the 
court said would meet the requirements, namely, that it “was made 
in the regular course of business or that it was the regular course of 
business to make such a record at the time of the events recorded.” 
Further, Professor Wigmore in referring to a model act for “Proof 
of Business Transactions” which was the basis for the federal statute 
commented, “The liberal interpretation of it by Courts should serve 
to give the Exception a rational relation to the search for truth.” 
5 Wicmork, op. cit. supra, § 1520. However, many decisions, like 
the principal case, take a rather strict approach, or read into the 
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statute limitations which do not exist. These cases furnish the basis 
for comment made by Professor McGuire to the effect that, “Here 
is another statute perhaps on the way to being so coated with judicial 
gloss that nobody can safely rely on a reading of the original text.” 
Maguire, EvipeENcE-ComMMon Law AND ComMMON SENSE (1947) 
p. 160. A. H. 


FEDERAL Foop, Druc, aNnp Cosmetic Act—INTERSTATE Com- 
MERCE—JURISDICTION TO SEIZE ARTICLES IN PrivaTE Home.—In 
the District Court of the United States for the District of Oregon 
the United States filed a libel of information for the seizure of a 
therapeutic device labeled Spectro-Chrome. This libel was filed 
pursuant to Section 304 of the Federal Food, Drug, and Cosmetic 
Act, 52 Stat. 1040, 1044 (1938), 21 U. S. C. §334 (1940), which 
provides: “(a) Any . .. device . . . that is . . . misbranded 
when introduced into or while in interstate commerce . . . shall be 
liable to be proceeded against while in interstate commerce, or at 
any time thereafter. . . .” and “(b) The article shall be liable to 
seizure by process pursuant to the libel. . . .” It was alleged in the 
libel that the Spectro-Chrome was a device consisting of an electric 
light bulb in a cabinet with an opening from which the light could 
shine through one or more of several colored glass slides; that as 
shipped from New Jersey to Oregon the device was misbranded be- 
cause it was accompanied by false and misleading labeling which 
contained statements that the colored light from the Spectro-Chrome 
was effective in the cure of arthritis, syphilis, diptheria, diabetes, 
appendicitis, tuberculosis, sex frigidity, all disorders of the blood, 
heart, lungs, genitals, mentality, and many other designated diseases 
and conditions. Pursuant to the libel, process was issued and the 
marshall seized the Spectro-Chrome in the home of appellee, the 
owner. The appellee answered and stipulated that the Spectro- 
Chrome as introduced into and while in interstate commerce was 
misbranded ; but he asserted that when, it was seized in his home it 
was no longer in interstate commerce; that it was not inherently 
dangerous; that he did not intend to use the Spectro-Chrome com- 
mercially but only for home treatment of himself, his mother and 
brothers; and that he was satisfied that it was beneficial. He con- 
tended that the seizure from his home had violated his constitutional 
rights and demanded return of the Spectro-Chrome. The district 
court ordered the marshall to return the Spectro-Chrome to the ap- 
pellee. Thereafter there was a trial and the district court entered a 
decree dismissing the libel. The United States appealed and won a 
reversal. Held, Section 304 is constitutional, is applicable to this 
case, and under it the Spectro-Chrome should be seized and con- 
demned. United States v. Olsen, 161 F. (2d) 669 (C. C. A. 9th, 
1947), cert. den., — Sup. Ct. — (1947). 

The decision of the appellate court is illuminated by first referring 
to the opinion filed with the decree of the district court from which 
the appeal was taken. United States v. One Article of Device 
Labeled Spectro-Chrome, 66 F. Supp. 754 (Ore. 1946). In that 
opinion the district court points to the government’s contention that 
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in Section 304 the words any time thereafter permit the government 
to pursue and seize the article and the literature containing the mis- 
leading statements in a private home. With this contention the 
district court refused to agree and asserted, “. . . I have preferred 
to meet head-on and to discuss the questions of security of one’s 
dwelling and of personal liberty, which I regard as the true issues 
in the case.” Concerning the question of security of one’s dwelling 
it is stated: 


To me, the wisdom of the ages means nothing if this humble 
citizen can be compelled, against his will, to yield access to his 
home to Federal officers to take from him and destroy a 
mechanical object, perfectly harmless in itself, which he thinks 
(whether rightly or wrongly makes no difference) is beneficial 
to him. My conception of the meaning of the Fourth Amend- 
ment is, that the citizen alone can unlock the doors to his dwell- 
ing, except in the rarest cases, and this is not one of the excep- 
tions. Coke is credited with the maxim that “An Englishman’s 
home is his castle.” This is morticed into the Fourth Amend- 
ment of our National Bill of Rights, and I cannot resist adding 
the imperishable words by Chatham, of a later English genera- 
tion : 

“The poorest man may, in his cottage, bid defiance to all the 
forces of the Crown. It may be frail; its roof may shake; the 
wind may blow through it; the storm may enter; the rain may 
enter; but the King of England may not enter; all his force 
dares not cross the threshold of the ruined tenement.” 


With regard to the question of personal liberty, it appears that 
the district court held that “. . . the right to believe in and seek 
to cure himself of physical ailments by any means he chooses . . 
the right of the individual to select his own manner and means of 
treatment. . . .” is a liberty protected by the Fifth Amendment and 
that seizure of the Spectro-Chrome would deprive the claimant of 
that liberty without due process of law. The appellate court re- 
jected the Fourth Amendment argument, as to the security of one’s 
dwelling, by reciting the premises and stating, “Such facts could 
not and did not exempt the article from the provisions of Section 
304... .” The court rejected the Fifth Amendment argument, as 
to the right to prescribe for one’s self, by stating, “Such a right, if 
it exists, is subordinate to the right of the appellant under Section 
304. ...” It is to be regretted that the appellate court brushed 
aside the constitutional questions so summarily. 

This is the first case before an appellate court testing whether the 
phrase at any time thereafter as used in Section 304 of the Act ex- 
tends the seizure jurisdiction of the government into a private home. 
The Federal Food, Drug, and Cosmetic Act as passed by the Con- 
gress in 1938 replaced the Federal Food and Drugs Act of 1906. 
Both of these Acts were in exercise of the power of Congress to 
regulate interstate commerce. Seizure of offending articles by pro- 
ceedings as in admiralty was provided by Section 10 of the 1906 
Act. 34 Star. 768, 771 (1906), 21 U. S.C. § 14 (1934 ed.): “. .. 
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any article of food, drug, or liquor that is adulterated or misbranded 
. and is being transported from one State . . . to another 


. . or, having been transported, remains unloaded, unsold, or in 
original unbroken packages . . . shall be liable to be proceeded 
against . . . and seized. . . .” (Emphasis added.) The limita- 
tion upon the jurisdiction to seize was an adaptation of the original 
package doctrine as first enunciated by Mr. Chief Justice Marshall 
in Brown v. Maryland, 12 Wheat. 419, 441, 6 L. ed. 678 (U. S. 1827). 
Prior to its use in the Federal Food and Drugs Act of 1906, applica- 
tion of the original package test had been to legitimate articles of 
import and interstate commerce and in almost all instances to prob- 
lems involving taxation of the articles. Austin v. Tennessee, 179 
U. S. 343, 21 Sup. Ct. 132, 45 L. ed. 224 (1900); Schollenberger 
v. Pennsylvania, 171 U. S. 1, 18 Sup. Ct. 757, 43 L. ed. 49 (1898) ; 
Low v. Austin, 13 Wall. 29, 20 L. ed. 517 (U. S. 1872) ; Thurlow v. 
Massachusetts, 5 How. 504, 12 L. ed. 256 (U. S. 1847). Construing 
Section 10, the Supreme Court said in Hipolite Egg Co. v. United 
States, 220 U. S. 45, 57, 31 Sup. Ct. 364, 55 L. ed. 364 (1911): “We 
are dealing, it must be remembered, with illicit articles—articles which 
the law seeks to keep out of commerce. . . . / And appropriate means 
to that end . . . are the seizure and condemnation of the articles 
at their point of destination in the original, unbroken packages.” In 
McDermott v. Wisconsin, 228 U. S. 115, 135, 33 Sup. Ct. 431, 
57 L. ed. 754 (1913), the articles of food were on the shelves of 
the retail store. The Supreme Court said “. . . the Federal 
authority . . . may follow the adulterated or misbranded article 
at least to the shelf of the importer. Congress having made ad- 
ulterated and misbranded articles contraband of interstate commerce 
. has provided not only for the seizure of the goods while 
being actually transported in interstate commerce, but . . . also 
. after such transportation and while the goods remain ‘unloaded, 
unsold, or in original unbroken packages.’ . . . The doctrine of 
original packages . . . was intended to protect the importer in the 
right to sell the imported goods which was the real object and purpose 
of importation. To determine the time when an article passes out 
of interstate into state jurisdiction for the purpose of taxation is en- 
tirely different from deciding when an article which has violated a 
Federal prohibition becomes immune.’’ These and other cases sug- 
gested that the power of Congress to provide for seizure of contra- 
band articles was not limited by the doctrine of original packages. 
In the Hipolite case the Court suggested that the question was 
whether “. . . articles which are outlaws of commerce may be 
seized wherever found.” By the 1938 Act, Congress gave effect to 
this suggestion and in Section 304 authorized seizure “. . . while in 
interstate commerce, or at any time thereafter. . . .” thus manifest- 
ing an intent “. . . to extend federal control in this field through- 
out the farthest reaches of the channels of interstate commerce. . . .” 
Walling v. Jacksonville Paper Co., 317 U. S. 564, 567, 63 Sup. Ct. 
332, 87 L. ed. 460 (1943) and “to the furthest reaches of 
federal authority... .” McLeod v. . Threlkeld, 319 U. S. 491, 493, 
63 Sup. Ct. 1248, 87 L. ed. 1538 (1943). 
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It is interesting to find in the legislative history of the 1938 Act 
that the situation presented by the instant case was foreseen. A wit- 
ness before the Committee of Commerce of the Senate stated: “The 
present law permits seizure only while the article to be seized is mov- 
ing in interstate commerce, or remains unsold or in unbroken original 
packages. This bill permits seizure while the article is in inter- 
state commerce or ‘at any time thereafter,’ which, I suppose, au- 
thorizes seizure of articles, which have passed out of interstate com- 
merce and mingled with the general property in the various states, 
on the shelf of a retailer or in the cupboard of a citizen. 
Hearings before the Committee of Commerce on S. 2800, 73d Cong., 
2d Sess. (1934), p. 395. 7. 


Lasor Law—Lea Act—StTATuTorY INTERPRETATION.—Apellee 
was charged in an information with “coercive practices affecting 
radio broadcasting” in violation of 506 (a) and (d) of the Com- 
munication act, 48 Stat. 1064, (1934), 47 U. S. C. § 151, (1940), 
as amended by the Lea Act, 60 Start. 89 (1946), 47,U. S.C. A,, 
§ 506 (1946), which makes it unlawful wilfully by use of force, 
intimidation, duress or by use of other means to coerce, compel or 
constrain a radio licensee “to employ or agree to employ . . . any 
person or persons in excess of the number of employees needed by 
such licensee to perform actual services. . . .” The information al- 
leged that appellee, James C. Petrillo, president of the Chicago Fed- 
eration of Musicians, wilfully did attempt to coerce licensee of station 
WAAF in Chicago, IIl., to employ three additional employees not 
needed to perform actual services. It was charged that such coercion 
was accomplished by directing three employees who were members of 
the union to discontinue their employment, by directing said em- 
ployees and other persons not to accept employment by said licensee, 
and by placing a person as a picket in front of the business of said 
licensee. Appellee moved to dismiss the information on the ground 
that the statute on which it was based was unconstitutional. The Dis- 
trict Court granted the motion upon finding the statute as applied 
unconstitutional for substantially the same reasons as those advanced 
by appellee; it “violates the Fifth Amendment because of indefinite- 
ness and uncertainty in the definition of a criminal offense; violates 
the First Amendment by its restriction upon freedom of speech by 
peaceful picketing; violates the Fifth and Thirteenth Amendments 
by its restriction upon employment of labor; and violates the Fifth 
Amendment by an arbitrary classification as between employers and 
employees as to the communication industries.” United States v. 
Petrillo, 68 F. Supp. 845, 850 (N. D. Ill. 1946). An appeal was 
taken directly to the United States Supreme Court under the Criminal 
Appeals Act, 34 Stat. 1246 (1907), 18 U. S. C. § 682 (1940), as 
amended 56 Stat. 271 (1942), 18 U. S.C. Supp. V. § 682 (1946). 
Held, in remanding to the District Court, that in accordance with the 
limited review permitted by the Criminal Appeals Act supra the Lea 
Act was constitutional on its face and did not contravene the First, 
Fifth and Thirteenth Amendments. Justice Frankfurter concurred 
and Justice Reed wrote a dissenting opinion. United States v. 
Petrillo, — U. S. —, 67 Sup. Ct. 1538 (1947). 
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The majority, speaking through Justice Black, was guided by two 
principles in ruling on the constitutionality of the statute. The Crim- 
inal Appeals Act permits an appeal to the Supreme Court direct from 
the District Court in criminal cases where a decision quashing or sus- 
taining a demurrer to an indictment is “based upon the invalidity or 
construction of the statute upon which the indictment is founded.” 
Therefore, in reviewing such an appeal, the Court declared it was 
“limited to the validity or construction of the contested statute.” Fol- 
lowing the view expressed in the Borden case, the Court decided that 
the appeal did not open the whole case and that it was confined to pass- 
ing on the statute on its face. United States v. Borden, 308 U. S. 
188, 193, 60 Sup. Ct. 182, 84 L. ed. 181 (1939). A supporting princ- 
iple adhered to by the Court was the “policy of strict necessity in dis- 
posing of constitutional issues.” Rescue Army v. Municipal Court, 
331 U. S. 549, 568, 67 Sup. Ct. 1409 (1947). Accordingly, the 
Court refrained from entering into problems raised in connection 
with the specific application of the allegations in the information to 
the statute. In the Rescue Army case, supra, at 568, it was empha- 
sized that the “Court [has] developed, for its own governance .. . 
a series of rules under which it has avoided passing upon a large part 
of all the constitutional questions pressed upon it for decision.” 
Bandini Petroleum Co. v. Superior Court, 284 U. S. 8, 52 Sup. Ct. 
103, 76 L. ed. 136 (1931). 

Justice Frankfurter’s concurring opinion is in large measure con- 
cerned with the scope of the Court’s review. To him it appeared that 
the majority was creating extra difficulty for itself by looking beyond 
the Criminal Appeals Act for guidance. Citing three cases dealing 
with appeals under the Criminal Appeals Act, he concluded that a 
limited and specific review was in order. United States v. Swift & 
Co., 318 U. S. 442, 63 Sup. Ct. 684, 87 L. ed. 889 (1943), United 
States v. Borden Co., supra, at 193, United States v. Hastings, 296 
U. S. 188, 192, 194, 56 Sup. Ct. 218, 80 L. ed. 148 (1935). These 
decisions made it plain that so long as the judgment of the District 
Court is based on the construction of the statute, the appeal is prop- 
erly before the Supreme Court. In the present case, Justice Frank- 
furter thought the record was clear that the lower court based its 
decision as to unconstitutionality entirely on the construction of the 
statute, rather than on a consideration of defects in the information. 
Since this was true, only the “naked question of validity” of the 
statute had to be dealt with by the Court. 

The Court’s decision to restrict itself to a consideration of con- 
stitutionality by examination of the statute on its face was thus in 
accord with well established policy, announced in an opinion handed 
down soon after the passage of the Criminal Appeals Act: “. . . the 
purpose of the statute was to give the United States the right to... . 
a review of decision of the lower court concerning the subjects em- 
braced within the clauses of the statute, and not to open here the 
whole case.” United States v. Keitel, 211 U. S. 370, 398, 29 Sup. Ct. 
123, 53 L. ed. 230 (1908). 

The Court considered first the holding of the lower court that the 
statute was repugnant to the due process clause of the Fifth Amend- 
ment because the phrase “number of employees needed by such li- 
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censee” was so vague and indefinite that persons of ordinary intelli- 
gence could not tell in advance what was prohibited. Because the 
Court felt that the issue was sufficiently clear cut, requiring no further 
refinement, it turned to the merits of the question. The Court’s view 
was that the words used were not too vague and indefinite to be 
understood by persons of common intelligence. Lanzetta v. State of 
New Jersey, 306 U. S. 451, 59 Sup. Ct. 618, 83 L. ed. 888 (1939) ; 
Connally v. General Construction Co., 269 U. S. 385, 391, 46 Sup. 
Ct. 126, 70 L. ed. 322 (1926). While it was recognized that Con- 
gress might possibly have employed more exact language and that 
marginal cases would arise, it was deemed a sufficiently definite des- 
cription of the criminal offense. For, “In most English words and 
phrases there lurk uncertainties.” Robinson v. United States, 324 
U. S. 282, 285, 286, 65 Sup. Ct. 666, 89 L. ed. 944 (1945). In regard 
to the element of wilfulness or scienter, the Court saw no difficulty, 
since it felt it was judicially possible to determine whether a person 
was aware of his wilful violation. Screws v. United States, 325 U. S. 
91, 65 Sup. Ct. 1031, 89 L. ed. 1495, Note (1945) 162 A. L. R. 1373; 
United States v. Ragen, 314 U. S. 513, 522, 524, 525, 62 Sup. Ct. 
374, 86 L. ed. 383 (1942). The Court was also impressed with the 
idea that to require “impossible standards” would block any effort on 
the part of Congress to proscribe the “evil” of unnecessary employees 
and that aid as to the meaning of the disputed phrase was afforded 
by “common understanding and practices.” 

In a vigorous dissent written by Justice Reed and joined in by 
Justice Murphy and Justice Rutledge, the minority concentrated its 
entire fire on the majority’s view as to the contested words. Citing 
among others a leading decision also used by the majority, the min- 
ority came to the opposite conclusion that the language was too in- 
definite and uncertain, and “so vague men of common intelligence 
must guess at its meaning.” Connally v. General Construction Co., 
supra, at 291. It was pointed out that its weakness lay in the failure 
to reveal any standards as to how many persons were “needed . . . to 
perform actual services” in broadcasting, as well as the quality of 
programs, skill and capacity of employees, managerial ability of the 
employer, and the desirability of shorter hours by spreading the work. 
In further criticism of the majority position, it was stated that because 
this was a new crime, there could hardly be any general understand- 
ing of its content and meaning. And in answer to the majority, the 
dissent suggested that to hold the phrase unconstitutional for in- 
definiteness would not necessarily frustrate Congress, since it could 
fix the maximum number of employees that a licensee may employ in 
stations of various sizes, or it might be left to an administrative body 
such as the Federal Communications Commission. 

The sounder view is that adopted by the dissent. When a law 
furnishes “. . . no immutable standard of guilt, but leaves such 
standard to the variant views of the different courts and juries which 
may be called on to enforce it . . . it is constitutionally invalid.” 
United States v. Cohen Grocery Co., 255 U. S. 81, 87, 41 Sup. Ct. 
298, 65 L. ed. 516, 14 A. L. R. 1045 (1921). Accord, Cline v. 
Frink Dairy Co., 274 U.S. 445, 453, 47 Sup. Ct. 681, 71 L. ed. 1146 
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(1927) ; International Harvester Co. v. Commonwealth of Kentucky, 
234 U. S. 216, 221, 222, 34 Sup. Ct. 853, 58 L. ed. 1284 (1914). In 
contrast, the Court has approved expressions that had well settled 
meaning and long standing, Screws v. United States, supra, at 101, 
103, 104; United States v. Ragen, supra, at 524; Gorin v. United 
States, 312 U. S. 19, 26, 27, 61 Sup. Ct. 429, 85 L. ed. 488 (1941) ; 
Nash v. United States, 229 U. S. 373, 376, 377, 33 Sup. Ct. 780, 57 
L. ed. 1232 (1913). 

A second holding of the lower court was that the statute denied 
equal protection of laws to radio broadcasting employees as a class 
and thus contravened the due process clause of the Fifth Amendment. 
Appellee had argued that for the sake of consistency employers as 
well as employees should be subject to punishment for the offense of 
hiring unneeded workers; that it was also unfair to single out broad- 
casting employees, while allowing all other employees to engage in 
practices forbidden only to radio employees. In reply, the Court 
declared that Congress could, in proscribing practices in radio, which 
it believed injurious to interstate commerce, restrict its attention to a 
particular group. 

Here the Court was on firm ground. When employers were assail- 
ing the National Labor Relations Act as “one-sided in its application,” 


the Court said, “. . . legislative authority, exerted within its proper 
field, need not embrace all the evils within its reach. The Constitu- 
tion does not forbid ‘cautious advance, step by step’. . . .” National 


Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1, 
46, 57 Sup. Ct. 615, 81 L. ed. 893, :108 A. L. R. 1352 (1937) ; Car- 
roll v. Greenwich Insurance Co., 199 U. S. 401, 411, 26 Sup. Ct. 66, 
50 L. ed. 246 (1905). Furthermore, “the Fifth Amendment unlike 
the Fourteenth has no equal protection, clause,” so that Congress is 
subject to restraints which are “less narrow and confining,” than those 
applicable to the states. Steward Machine Co. v. Davis, 301 U. S. 
548, 584, 57 Sup. Ct. 883, 81 L. ed. 1279, 109 A. L. R. 1293 (1937). 
Thus, even if there were found to be discrimination, it has been de- 
cided that the Fifth Amendment “provides no guaranty against dis- 
criminatory legislation by Congress.” Detroit Bank v. United States, 
317 U. S. 329, 337, 338, 63 Sup. Ct. 297, 87 L. ed. 304 (1943) ; Hira- 
bayashi v. United States, 320 U. S. 81, 100, 63 Sup. Ct. 1375, 87 L. 
ed. 1774 (1943). 

The third holding of the lower court which was considered was to 
the effect that the statute abridged freedom of speech by making peace- 
ful picketing a crime. Here the Court indicated that the information 
alone and not the statute made reference to picketing. Since the 
motion to dismiss was directed against the statute as written, the 
Court decided that the District Court had ruled prematurely “on the 
statute as it was proposed to be applied by the information. . . .” 
The Court therefore refused to pass on the proposed application of the 
statute in accordance with the principles given at the outset of the 
opinion, namely, the policy of not ruling on constitutional issues before 
it was necessary to do so and the concept of specific review as pro- 
vided by the Criminal Appeals Act. Instead the Court made the bare 
assertion that the statute on its face was not in violation of the First 
Amendment. 
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Finally, the Court briefly considers the holding that the statute as 
applied contravenes the Thirteenth Amendment which forbids in- 
voluntary servitude. The Court avoided ruling on the merits of the 
contention that employees have a constitutional right to individually 
or concertedly refuse to work. “. . . no state can make the quitting 
of work any component of a crime, or make criminal sanctions avail- 
able for holding unwilling persons to labor.” Pollock v. Williams, 
322 U. S. 4, 18, 64 Sup. Ct. 792, 88 L. ed. 1095 (1944); Bailey v. 
Alabama, 219 U. S. 219, 31 Sup. Ct. 145, 55 L. ed. 191 (1911). 
Pointing to the reasons given for omitting any decision with regard 
to the picketing issue, the Court merely held that the statute on its 
face did not violate the Thirteenth Amendment. 

The procedure adopted by the parties which resulted in a direct 
appeal to the Supreme Court appears to have been overly hasty. The 
consequence of the Court’s limited review, as we have seen, is that the 
whole problem of whether picketing and strikes are coercive means 
under the statute, and the constitutional propriety of such means, is 
left undecided. As already indicated, the Court did not go beyond 
the surface of the statute as written to determine legislative intent. 
What Congress meant by the use of “other means” of bringing about 
the forbidden practice is discussed in its House Report. H. Rept. 
1508, 79th Cong. pp. 4, 6 (1946). There it was stated the strikes 
were covered by the statute, although picketing by that term was 
not mentioned. Regarding picketing and striking as “means” con- 
templated by the statute, the District Court sustained appellee’s con- 
tention that the objective was not unlawful because the Act specifically 
provided that employers could voluntarily agree to hire more workers 
than were needed. It therefore reasoned that it was unconstitutional 
to bar picketing and strikes for such lawful objective. 

The problem becomes more difficult if the practice of hiring excess 
workers should be held an unlawful objective. If the right to strike 
is not absolute, what restrictions as to its exercise are constitutionally 
proper when the objectives are unlawful? “... a strike may be illegal 
because of its purpose, however orderly the manner in which it is 
conducted.” Dorchy v. Kansas, 272 U. S. 306, 311, 47 Sup. Ct. 86, 
71 L. ed. 248 (1926); Allen Bradley Co. v. Local Union No. 3, 
325 U. S. 797, 799, 65 Sup. Ct. 1533, 89 L. ed. 1939 (1945). 

There may be more latitude permitted for picketing than for 
strikes, since under the Thornhill doctrine, the former is identified 
with free speech. Relying on the clear and present danger test, the 
Court said, “Abridgement of the liberty of such discussion can be 
justified only where the clear danger of substantive evils arises under 
circumstances affording no opportunity to test the merits of ideas by 
competition for acceptance in the market of public opinion.” Thorn- 
hill v. Alabama, 310 U. S. 88, 104, 105, 60 Sup. Ct. 736, 84 L. ed. 
1093 (1940). Under this theory, is there “substantive evil” or 
“danger” in publishing through picketing union views advocating 
the employment of unnecessary workers? Another line of thought is 
contained in a dictum in the Wohl case which indicated that if the 
picketing had been for an unlawful purpose, it could be enjoined. 
Bakery and Pastry Drivers Local v. Wohl, 315 U. S. 769, 774, 775, 
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62 Sup. Ct. 816, 86 L. ed. 1178 (1942). Whether the Court will 
follow the broader doctrine of the Thornhill case, or the narrow 
concept suggested in the Wohl case remains to be seen. 


W.R. 


NatTuRAL Gas Act—INTERSTATE COMMERCE—SALES EXEMPT 
FROM THE NaturRAL Gas Act.—Petitioner produced gas from its 
own wells and purchased gas from other producers in the same field. 
A small part of this purchased gas was bought directly at the well 
head and the remainder from producers who had gathered it. Peti- 
tioner gathered all this gas into its main trunk lines at well head 
pressure. From these lines approximately three fifths of the gas 
was transported in interstate commerce by petitioner. The remaining 
two fifths was sold to three companies at their compressor stations 
in the field. These companies, with petitioner's knowledge, com- 
pressed it and transported it in interstate commerce where it was 
sold to distributing companies. One of these three purchasers was 
an affiliate of petitioner; another maintained close contractual and 
operating arrangements; the third had no apparent connection other 
than its purchases of gas. The Federal Power Commission overruled 
objections to its jurisdiction over petitioner’s sales to these three 
companies and decided the rates charged were unreasonably high. 
it established new rates which petitioner claimed were so low as to 
be confiscatory. The Circuit Court of Appeals for the Fifth Circuit 
refused to grant a review and the Supreme Court granted certiorari 
limited to the question of jurisdiction. Section 1(b) of the Natural 
Gas Act, 52 Stat. 821 (1938), 15 U. S. C. § 717 (1940) which 
defines the commission’s jurisdiction reads as follows: “The provi- 
sions of this Act shall apply . . . to the sale in interstate commerce 
of natural gas for resale for ultimate public consumption . . . but 
shall not apply . . . to the production or gathering of natural gas.” 
Petitioner argued that the sales in question were not in “interstate 
commerce” and that they were a part of “production and gathering” 
and hence not within the commission’s power of regulation. Held, 
that the sales were in interstate commerce and not within the scope 
of the exception pertaining to production and gathering. Interstate 
Natural Gas Co. v. Federal Power Comm., 331 U. S. 682, 67 Sup. 
Ct. 1482 (1947). 

These sales were clearly in interstate commerce. Since the gas 
moved in continuous flow from the well head into other states and 
petitioner knew and intended that it so move, the sales were in in- 
terstate commerce just as much as if petitioner had carried the gas 
across the state line in its own pipes before completing them. It 
was held in Pub. Utilities Comm. v. Attleboro Steam & Electric Co., 
273 U. S. 83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927) that sales of 
electricity at a state line were in interstate commerce and in the later 
case of Jersey Cent. Power & Light Co. v. Federal Power Comm., 
319 U. S. 61, 63 Sup. Ct. 953, 87 L. ed. 1258 (1943) that there is 
no distinction between a sale at a state line and a sale before reaching 
a state line. A number of other cases uphold this point of view and 
apply it to various commodities including natural gas. Shafer v. 
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Farmers Grain Co., 268 U. S. 189, 45 Sup. Ct. 481, 69 L. ed. 909 
(1925) (sales of wheat); see Milk Control Board v. Eisenberg 
Farm Products, 306 U. S. 346, 350, 59 Sup. Ct. 528, 83 L. ed. 752 
(1939) ; Peoples Natural Gas Co. v. Pub. Service Comm., 270 U. S. 
550, 554, 46 Sup. Ct. 371, 70 L. ed. 726 (1926). 

The arguments advanced in support of petitioner’s contention were 
without appreciable merit. The petitioner did not raise this question 
of interstate commerce until it asked the Circuit Court of Appeals 
to review the commission’s order and had, at an earlier date, main- 
tained in the Federal District Court for the Eastern District of Lou- 
isiana that these sales were in interstate commerce. On that basis 
it had persuaded the court to enjoin the Louisiana Pub. Service 
Comm. trom investigating the rates charged. Interstate Natural Gas 
Co. v. Pub. Service Comm., 33 F. Supp. 50; 34 F. Supp. 980 (E. D. 
La. 1940). 

The important issue which the Court decided was whether or not 
these sales were within the scope of the exemption relating to “‘pro- 
duction and gathering.” Petitioner contended that these sales were 
a part of the gathering process and therefore exempt. In concluding 
that the sales in question were subject to the commission’s control, 
the Court relied heavily upon the legislative history and purpose of 
the Act. Prior to its passage the Court had denied to the states any 
power to regulate sales and transmission of natural gas in interstate 
commerce even though Congress had not acted upon its powers in 
that field. Missouri ex rel. Barrett v. Kansas Natural Gas Co., 265 
U. S. 298, 44 Sup. Ct. 544, 68 L. ed. 1027 (1924). The House Com- 
mittee Report specifically stated that the purpose of the Natural Gas 
Act was “to occupy this field in which the Supreme Court has held 
the states may not act.” H. Rept. 709, 75th Cong., p. 2 (1938). Since 
regulation of the specific sales under consideration had previously 
and properly been denied to the state, Interstate Natural Gas Co. v. 
Pub. Service Comm., supra, it is clear they are of the type intended 
by Congress to be covered by the Natural Gas Act. Petitioner ar- 
gued, nevertheless, that their control by the commission constituted 
an invasion of the field reserved to the state. This argument was 
considered to be without merit as the state could hardly have a legiti- 
mate interest in transactions to which its jurisdiction does not extend. 

In the earlier case of Colorado Interstate Gas Co. v. Federal Power 
Comm., 324 U. S. 581, 65 Sup. Ct. 829, 89 L. ed. 1206 (1945) the 
Court had held that production and gathering facilities might be 
considered in the rate base for determining rates of controllable 
interstate sales made by a producer and gatherer. It stated that 
power to regulate physical production and gathering rests with the 
states but that this does not preclude action by the commission when- 
ever such action would have a mere incidental or indirect effect on 
those activities. In the present case the Court held that the excep- 
tion as to production and gathering was to be strictly construed and 
not allowed to defeat the primary grant of jurisdiction over sales in 
interstate commerce. Interference, if any, with the local interests 
protected by the exception was indirect and incidental. Cf. Federal 
Power Comm v. Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 
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281, 88 L. ed. 333 (1944). The Court stated that this did not mean 
that the commission should undertake to regulate all sales technically 
in interstate commerce. It approved the commission’s refusal to 
take jurisdiction in cases where local interests were predominant 
citing Re Columbian Fuel Corp., 2 F. P. C. 200 (1940) ; Re Billings 
Co., 2 F. P. C. 288 (1940) but declined to express an opinion as to 
the propriety of the standards applied by the commission in those 
cases. 

The commission and the lower court attached considerable im- 
portance to whether or not the sales in question were made from 
“gathering” or “transmission” lines. The Court deemed that to be 
irrelevant by concluding that, in any event, by the time the sales 
were consummated nothing further in the gathering process remained 
to be done. Much importance was given to the fact that regulation 
of these rates was primarily a matter of national rather than local 
concern. If exorbitant rates were charged at this point there would 
be no way to prevent their being passed on to the ultimate consumers 
in the other states. Where a local distributing company is affiliated 
with the transmission or producing companies, the state of consump- 
tion may inquire into the reasonablness of the rates charged by the 
affiliate when determining the reasonableness of expenses claimed by 
the distributor. Columbus Gas & Fuel Co. v. Pub. Utilities Comm., 
292 U. S. 398, 54 Sup. Ct. 763, 78 L. ed. 1327 (1934); Smith v. 
Illinois Bell Telephone Co., 282 U. S. 133, 51 Sup. Ct. 65, 75 L. ed. 
255 (1930). In the present case at least one of the purchasers from 
the petitioner was in no way affiliated and undoubtedly many of the 
ultimate distributing companies were not affiliated. The consumer 
would, therefore, in many cases have no state protection from ex- 
orbitant charges made at this point. The Natural Gas Act was de- 
signed for application in just such situations. It is only proper that 
an exception should not be so enlarged as to effectively defeat the 
primary purpose of the Act. 

This case is the first in which the question as to the Federal Power 
Commission’s jurisdiction over sales of natural gas in the producing 
field has been carried to the courts. The decision rests squarely upon 
the construction of section 1(b). It clearly lays down the proposition 
that the production and gathering exception is not to be used to 
defeat the primary grant of power and the general purpose of the 
Act when the exercise of such power does not substantially interfere 
with the states’ control of matters primarily of local concern. The 
national interest must be balanced against the local interest and the 
predominant one allowed to control. J. M. 








TAXATION—CAPITAL Gains—AssETS DISTRIBUTED TO STOCK- 
HOLDERS Upon DissoLUTION—ASSETS SOLD By STOCKHOLDERS—NOo 
REALIZATION OF GAIN RY CoRPORATION,—Stockholders, who held 
95% of the stock of the corporation, negotiated to sell the assets 
while the corporation was still in existence and in possession of the 
property. They contracted to sell at a future time for themselves and 
not for the corporation. Shortly thereafter, they acquired the re- 
maining 5% of the stock and owned 100% of the stock when they 
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dissolved the corporation. Immediately upon dissolution and dis- 
tribution of the assets to them, the stockholders sold the property 
in accordance with their previous contract. The corporation had 
reported the proposed liquidation to the Comm’r of Int. Rev. as 
required by Int. Rev. Code § 148(d). 53 Stat. 65 (1939), 26 U. S. 
C. § 148 (d) (1940). No gain on the transaction was reported on 
the corporation’s income tax return. The stockholders reported cap- 
ital gains arising from the dividends in liquidation and paid taxes 
thereon. The commissioner contended that it was a sale by the 
corporation; that the stockholders, who were also members of the 
board of directors, negotiated and made the sale for the corporation ; 
and that the corporation should pay a capital gains tax on the excess 
of the sales price over the book value of the property. The Tax 
Court upheld the commissioner. Taxpayer appealed. Held, the 
evidence showed that stockholders negotiated and made the sale for 
their own account and not for the corporation; therefore the corpo- 
ration need pay no capital gains tax on the transaction. Howell 
Turpentine Co. v. Commissioner of Internal Revenue, 162 F.(2d) 
319 (C. C. A. 5th, 1947). 

The commissioner maintained that the stockholders were acting 
for the corporation because they constituted the board of directors 
and negotiated for the sale of the property while the latter was still 
owned by the corporation. He relied heavily upon the decision of 
the United States Supreme Court in Commissioner v. Court Holding 
Company, 324 U. S. 331, 65 Sup. Ct. 707, 89 L. ed. 981 (1945), 
where the court held that the sale was made by the corporation not- 
withstanding that the property was distributed to the stockholders 
who then transferred title to the purchaser. However, it was found 
that negotiations had been carried on in the name of the corporation 
and when it was realized that a tax saving may be had by first dis- 
tributing the property in liquidation, negotiations were suspended 
pending the dissolution. The present case may be distinguished 
because at no time were negotiations had between the purchaser and 
the corporation. That stockholders always acted in their individual 
capacity during their conferences with the vendee was shown by the 
testimony of the stockholders and the vendee’s representative. The 
testimony of unimpeached witnesses must be accepted. Pennsylvania 
R. Co. v. Chamberlain, 288 U. S. 333, 53 Sup. Ct. 391, 77 L. ed. 
819 (1933). “It is not unusual for persons to agree to convey by a 
certain time, notwithstanding that they have no title to the land at 
the time of the contract and the validity of such agreements is upheld 

. .” 55 Am. Jur., Vendor and Purchaser, § 12. “But a contract 
of sale may be valid and enforceable if made in good faith by the 
vendor notwithstanding the subject matter is realty to which the 
vendor, at the time of entering the contract, has no title, or a less 
interest than he agrees to convey, at least where he is so situated as 
to be able to convey at the proper time, or where the vendee is ac- 
quainted with the facts or has not been induced to purchase through 
concealment or misrepresentations.” 66 C. J. 511. Although the 
stockholders in the present case did not own the property, they were 
in a position, by virtue of their ownership of 95% of the stock, to 
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give proper notice, as required by Florida law, to the other stock- 
holder and secure a dissolution of the corporation at a stockholders’ 
meeting with the resulting distribution of their share of the assets to 
them. The contract with the purchasers provided that, if the sellers 
could convey title to at least 80% of the property, the contract would 
be performed. 

The fact that a certain procedure is followed in order to secure a 
tax saving does not invalidate the transaction. A device to avoid 
a stamp tax by means of legal forms was held subject to no legal 
censure in United States v. Isham, 17 Wall. 496, 21 L. ed. 728 (U. S. 
1873). “The legal right of a tax payer to decrease the amount of 
what otherwise would be his taxes, or altogether avoid them, by means 
which the law permits, cannot be doubted.” Gregory v. Helvering, 
293 U. S. 465, 55 Sup. Ct. 266, 79 L. ed. 596, Note (1935) 97 A. 
L. R. 1359. This doctrine was admitted by the Court in Commis- 
sioner v. Tower, 327 U. S. 280, 66 Sup. Ct. 532, 90 L. ed. 670, Note 
(1946) 1644 A. L. R. 1144. 

The court found that the decision of the board of directors to 
dissolve the corporation was a logical one from a business viewpoint. 
The operations of the corporation were unprofitable for several years 
with no prospect of any future betterment. In Louisville Trust Co. 
v. Glenn, 66 F. Supp. 872 (Ky, 1946), the court ruled for the tax- 
payer and stated that its decision to dissolve was motivated by the 
fear that price regulations would make the business less profitable. 
The board of directors passed a resolution dissolving the corporation 
and the stockholders elected a committee to act for them in disposing 
of warehouse receipts distributed in liquidation. The court held that 
once the resolution for dissolution was passed, the stockholders be- 
came creditors entitled to the assets. 

The device of distributing the assets to the stockholders and letting 
the stockholders sell, rather than having the sale made by the corpo- 
ration and letting it distribute the proceeds to the stockholders, may 
result in a substantial tax saving. If the corporation sells, it will 
have to pay a capital gains tax upon any profit it makes on the trans- 
action. Upon distribution of the proceeds, the stockholders will have 
to pay a capital gains tax upon the excess received over the amount 
invested in the corporation. However, if the corporation distributes 
the assets in partial or complete liquidation, it does not realize any 
gain or loss, regardless of how much they may have increased or 
decreased in value since their acquisition. Treas. Reg. 111, sec. 
29.22(a)20 (formerly Reg. 103, sec. 19.22(a)21). The stockholders 
would then pay a capital gains tax on the excess of the market value 
of the property received over the amount invested in the corporation. 
Int. Rev. Code § 115(c), 53 Star. 46 (1939), 26 U. S. C. § 115 (c) 
(1940). 

Where sales by stockholders after dissolution were taxable to the 
corporation, it was usually found that something had been done that 
enabled the commissioner to maintain that the stockholders’ action 
was for the corporation, either as agents or trustees in liquidation, 
and not for themselves. The declared intention of the parties would 
not govern the commissioner’s decision. Fairfield S. S. Corp v. 
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Commissioner, 157 F. (2d) 321 (C. C. A. 2d, 1946) ; Commissioner 
v. Court Holding Company, supra; Meurer Steel Barrel Co. Inc. 
v. Commissioner, 144 F. (2d) 282 (C. C. A. 3d, 1944). Wichita 
Terminal Elevator Company et al. v. Commissioner, 162 F. (2d) 513 
(C. C. A. 10th, 1947) held for the commissioner and said that such 
transactions should be scrutinized with care, as stated in Tazewell 
Electric Light and Power Co. v. Strother, 84 F. (2d) 327 (C. C. A. 
4th, 1936), where it was found that the trustee appointed to effect 
the sale of the corporate assets was acting for the corporation and 
not for the stockholders. Treas. Reg. 111, sec. 29.22(a)20, supra, 
states that any sales of property made by the receiver or trustees in 
dissolution are to be treated as if made by the corporation for the 
purpose of ascertaining the gain or loss. Contra, Acampo Winery & 
Distilleries, Inc. v. Commissioner, 7 T. C. 629 (1946), where 
assets were distributed in liquidation by corporation to trustees ap- 
pointed by stockholders to receive assets for them; the court held 
that sale by the trustees was not a sale by the corporation because 
the trustees had no power to settle the corporate debts and, therefore, 
were not trustees in liquidation for the corporation. 

The cases on the subject do not leave us with any clear understand- 
ing as to what procedure will allow the sale to be recognized as a 
sale by the stockholders and when it will be found to be sold for the 
corporation. The intent and formalities used are not always con- 
clusive. In Helvering v. F. & R. Lazarus & Co., 308 U. S. 252, 60 
Sup. Ct. 209, 84 L. ed. 226 (1939), it was held that the formal 
written documents are not always inflexibly binding. On July 7, 
1947, one month after the principal case was decided, the Court of 
Claims decided by majority decision, “One should not be able to 
throw the tax gatherer off the scent merely by traveling to the same 
destination by a round about route,” and held the corporation taxable 
on the sale. Benjamin Guinness v. United States, Ct. Cl, No. 43726. 
A concurring opinion disagreed with this point in the majority opin- 
ion and felt that the corporation had the right to decrease its taxes 
if it could do so by legal methods. The principal case was used in 
support of this argument. However, it does seem that if the person 
making the sales agreement had no power to bind the corporation, 
the sale would not be taxable to the corporation even if he were a 
minority stockholder who later acquired the remainder of the stock 
and dissolved the corporation in order to carry out his agreement to 


sell the property. Cooper Foundation et al. v. Commissioner, 7 
T. C. 389 (1946). I. K. 


TAXATION—INCOME TAX—INTRA-FAMILY Stock SALES—DeEpuc- 
TIONS FOR Losses.—Taxpayer had for a number of years managed 
his wife’s large independent estate as well as his own. On various 
occasions between 1940 and 1941 he ordered his broker to sell certain 
stock for one or the other account and to purchase for the other 
account at as nearly the same price as possible a like number of shares. 
Confessedly, his purpose was to establish tax losses, but in no case 
was he aware of the identity of the actual purchasers of the sold stock 
or of the sellers of the purchased stock, and in every instance different 
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stock certificates were received than those sold. It was contended 
for the Commissioner of Internal Revenue that these sales came with- 
in the prohibition of sec. 24 (b) 1, of the Internal Revenue Code, 
53 Strat. 16, (1939), 26 U. S. C. 24(b)1 (1940), disallowing de- 
duction for “. . . losses from sales or exchanges of property, directly 
or indirectly . . . ” between members of a family as defined in para- 
graph 2(D).” Held, that the transactions, though through the Ex- 
change, were indirect sales within the contemplation of the section, 
and deductions for losses thereon were properly denied by the Com- 
missioner. McWilliams v. Commissioner of Internal Revenue, 331 
U. S. 694, 67 Sup. Ct. 1477 (1947). 

The problem presented by this case first came squarely before the 
courts in Commissioner v. Ickelheimer, 132 F. (2d) 660, Note (1943) 
145 A. L. R. 560, in which the Second Circuit, with L. Hand, J., 
dissenting, affirmed a Tax Court ruling against the Commissioner. 
Ickelheimer v. Commissioner, 45 B. T. A. 478 (1941). The held 
that since the sale was through the Exchange and resulted merely in 
the acquisition of similar securities, there was no indirect sale be- 
tween fiduciary and beneficiary within the meaning of the section and 
the deductions were allowable. This reasoning was in line with de- 
cisions antedating Int. Rev. Code Sec. 24(b)1. Commissioner v. 
Behan, 90 F. (2d) 609, (C. C. A. 2d, 1937) ; John E. Zimmerman, 
36 B. T. A. 279 (1937). While this view was followed by the Tax 
Court in the instant case, the Sixth Circuit, with Miller, J., dissenting, 
was not persuaded to its correctness. Commissioner v. McWilliams, 
158 F. (2d) 637 (1946). 

Petitioner’s contention in the McWilliams case was really threefold : 
(1) that in enacting sec. 24(b) Congress was attempting to meet an 
evidentiary problem thrust upon the Commissioner by the pre-1934 
rule of turning the validity of the transfer upon its bona fide quality, 
with the consequent difficulty of ferreting out evidence which usually 
lay almost wholly within the control of the taxpayer; (2) that if 
Congress desired to prohibit transactions of this nature, they would 
probably do so by an amendment to sec. 118, 53 Star. 53 (1939), 
26 U. S. C. 118 (1940), “wash sales” provision, to include not only 
the individual as seller and buyer but also cases in which the seller 
and the buyer were members of the same family; (3) that the omis- 
sion of a time limitation negated the applicability of sec. 24(b) to 
through-the-market sales, and that in any event such sales could not 
be construed as between members of a family. After disposing of 
petitioner’s contention as to the section being designed merely to 
meet evidentiary difficulties, by pointing out that the difficulties would 
still exist since one spouse could sell and the other purchase and hold 
for the selling spouse by secret agreement, the Court, through Vinson, 
C. J., broadly held it to be “. . . . a fair inference that even legally 
genuine intra-group transfers were not thought to result, usually, in 
economically genuine realization of loss, and accordingly that Con- 
gress did not deem them to be appropriate occasions for the allow- 
ance of deductions.” The Court felt it was clearly the Congressional 
intent “. . . to put an end to the right of taxpayers to choose, by 
intra-family transfers and other designated devices, their own time 
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for realizing tax losses... .” Legislative history, it was felt, bore 
them out. H. Rept. 704, 73d Cong., 2d Sess., p. 23 (1939) ; S. Rept. 
558, 73d Cong., 2d Sess., p. 27 (1939); H. Rept. 1546, 75th Cong., 
Ist Sess., p. 28 (1939). Language of the decision was indeed broad. 

In a recent case before the Tax Court, the Court said, in consider- 
ing another phase of sec. 24(b), “That they choose the method which 
results in a tax saving is their privilege.” Maurice B. Saul, 8 T. C. 

(1947). In much the same vein, we have, “The legal right of 
a taxpayer to decrease the amount of what otherwise would be his 
taxes, or altogether avoid them . . . cannot be doubted.” Gregory 
v. Helvering, 293 U. S. 465, 469, 55 Sup. Ct. 266, 79 L. ed. 596 
(1935) ; Commissioner v. Tower, 327 U. S. 280, 66 Sup. Ct. 532, 
90 L. ed. 670 (1946). But the statute must be construed to carry 
out its purpose. Helvering v. Clifford, 309 U. S. 331, 60 Sup. Ct. 
554, 84 L. ed. 788 (1940). Griffiths v. Commissioner, 308 U. S. 355, 
60 Sup. Ct. 277, 84 L. ed. 319 (1939). The method of avoidance 
must not be within the purview of the prohibited conduct of the 
statute. N.L. R. B. v. Heart Publications, Inc., 322 U. S. 111, 64 
Sup. Ct. 851, 88 L. ed. 1170 (1944). The decision in the Jckelheimer 
case, supra, left a patently wide loophole in sec. 24(b), as pointed 
out in the instant case and as recognized in a note to the Jckelheimer 
case in 55 Harv. L. Rev. 872 (1942), wherein it was said that if sec. 
24 (b)1 does not prevent realization of this type of loss, it should be 
amended to include the acquisition of “. . . substantially identical 
securities.” And in Note (1939) 49 YALE L. J. 75, 82, n. 46, it was 
queried whether the proper solution would not be to combine sec. 
24(b) and sec. 118, thus unequivocally expanding the disallowed 
loss where there was purchase within the thirty days by one in a de- 
scribed relation to the seller. 

This would seem to be somewhat in line with the petitioner’s con- 
tention that had Congress desired to prohibit through-the-Exchange 
sales of this nature, they would have acted through sec. 118, “wash 
sales” provision, which denies deductions for losses on sales where, 
during a period thirty days prior to the sale and thirty days subsequent 
thereto, there has been an acquisition of the same or similar stock, 
by amending it so that it would be applicable where the seller and 
buyer were members of the same family, not merely where they were 
the same individual. But the Court held that such an amendment 
would bar only one means of accomplishing the evil at which sec. 
24(b) was aimed, and that-a “more comprehensive remedy” was in 
order. This was not amplified further. More cogently, it would 
seem that the advocated remedy was not at hand, while the loophole 
quite definitely was, and needed remedial attention. It would seem 
that in either case the same “means” is barred, with the factor that 
under the McWilliams decision there is no express or implied limita- 
tion as to time. 

The Court specifically refused to meet the suggested query as to 
what time interval would take the curse off a transaction of the type 
considered, since those in the subject case were of a nearly simul- 
taneous nature. 331 U. S. at 702, n. 17. Hence, it would seem that 
the very breadth of the decision and the scope of the language used 
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leaves the taxpayer with a still not inconsiderable uncertainty with 
which to cope. Undoubtedly, a certain latitude of statutory con- 
struction was necessary to construe as indirect sales between mem- 
bers of a family two separate, individually bona fide transactions in- 
volving similar, but not the same, property. Would it not seem perti- 
nent to consider whether any greater violence would be required to 
rule the transaction as one already within the prohibition of sec. 118? 
Taxation is a field where preeminently the unity and solidarity of the 
family are constantly stressed, where the formal separateness of hus- 
band and wife is constantly minimized in preference to the idea of 
superior control by one over the property of the other. Helvering v. 
Clifford, supra. It would seem, perhaps, not too great a departure 
to say that the transaction derogates the spirit, purpose and Congres- 
sional intent of sec. 118, that sec. 118 contemplated such a unity, and 
covered, not alone the taxpayer, but as well where he substantially 
and effectively, if not technically, regained and/or maintained control 
over the property. From the standpoint of the Commissioner the 
tendency to take such “wash sale” losses would be minimized by the 
difficulty in predicting a fluctuating market over an extended thirty- 
day period, in the same manner as is now done for the taxpayer on 
his individual sales and reacquisitions. From the standpoint of the 
taxpayer, there would appear to be the advantage of a certain standard 
by which to govern his transactions. R. B. O. 
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Economics oF TRANSPORTATION. Third Edition. By D. Phillip 
Locklin, Ph.D. Chicago: Richard D. Erwin. 1947. Pp. x, 
885. $5.50. 


Those of us who have had the good fortune to own the earlier edi- 
tions of Dr. Locklin’s work looked forward to the transformation by 
the new Third Edition of an expert treatise into a great one. The 
work remains as an outstanding single-volume treatment of the 
problems arising in connection with transportation—legal and admin- 
istrative, as well as economic. Nowhere else in so small a compass 
will be found a better statement of these problems, nor a more com- 
plete store of reference material relating thereto. The style is clear 
and concise and factual statements accurate. In most cases, the inter- 
pretation of administrative and judicial precedents is sound, and in 
many the criticism is penetrating and convincing. 

A principal criticism which may be directed against the treatise is 
in its analytical organization, which may be due, in part, to the choice 
of the title, which, like a Mother Hubbard, “covers everything and 
conceals nothing.” 

The book opens with a discussion of the impact of transportation 
upon prices, land values, industrial development, urbanization and 
production costs, and of freight rates upon production costs, supply 
and demand, and upon the location of industries and the establishment 
of markets. 

This economic discussion is followed by a succinct but interestingly 
informative history of inland transportation from the era of the river 
boat to establishment of the present national railroad system. 

The author then reapproaches the economic field with a discussion 
of the nature, theory and structure of railroad rates. The remainder 
of the work, three-fourths of the treatise, is a discussion, partly his- 
torical, partly economic and partly legal, of public regulation, first 
of railroads, and then successively of pipelines, motor, water and air 
carriers. 

Four chapters contain a detailed historical outline of railroad leg- 
islation, beginning in 1870 and ending with the repeal of the land 
grant rates in October, 1946. 

This is followed by chapters dealing with the division of authority 
between the state and federal governments, and between the various 
branches of the Federal Government, executive, legislative, adminis- 
trative and judicial; the interaction of the conflicting anti-trust laws 
and carrier regulatory laws; .and finally to problems arising in car- 
rier regulation from the application of “fair return on fair value” 
principles to a group of competing railroads having individual values 
and earning capacities which differ radically from one another and 
from those of the “group” as a whole. 

Five chapters cover the exercise of the Commission’s power to 
regulate specific rates on particular articles or between particular 
points in order to provide just and reasonable rates or to remove 
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discrimination between persons, places and commodities, including 
discrimination under the “long and short haul provisions” of section 
4 of the Interstate Commerce Act, to which an entire chapter is 
devoted. 

Four succeeding chapters deal, respectively, with the regulation of 
railroad accounts, security issues, service, and government ownership 
and operation. 

There then follows a chapter dealing with pipelines, two chapters 
each dealing with development and regulation, respectively, of high- 
way, water and air carriers. The final chapter deals with the pro- 
visions of the statute and the regulation of the Commission relating 
to the co-ordination of transportation agencies. 

As indicated by the foregoing, the work perhaps could be more 
aptly described as the “Economics of Transport Regulation.” 

Some years ago and certainly prior to this edition, a well-rounded 
scheme of national transportation regulation had emerged. While 
from the standpoint of the historian, the tortuous processes of trial 
and error by which this system gradually developed is interesting, 
from the standpoint of the student or practitioner, the present system 
of regulation can be more readily understood when treated as an 
entirety rather than in historical piecemeal. 

A similar, but more serious criticism, is the failure of the work to 
treat the present transportation system as a co-ordinated whole rather 
than as a hodgepodge of agencies, distinct from one another only in 
the means by which transportation is effected. Dr. Locklin, in his 
final chapter, clearly points out the imperative need for transport co- 
ordination. The economic circumstances which lead to that conclu- 
sion are clearer of understanding when the matter is treated objec- 
tively and functionally rather than subjectively by type of transport 
agency. 

Those of us who use the book for research purposes would have 
been greatly benefited by familiar aids upon which we have grown 
to rely in works of this character. The index is excellently done, but 
the table of contents, consisting merely of chapter headings, would 
have been greatly improved by a subject analysis, if to no greater 
degree than repetition of the subheadings of the sections under each 
chapter—a process which we believe would have at once revealed to 
the author the defective arrangement of the material. The selected 
references appended to each chapter are comprehensive as already 
indicated, but their value would have been greatly enhanced if a con- 
solidated bibliography had been made. The same may be said of the 
excellent tabular statements which appear throughout the text, but 
which are not specifically indexed. A separate table of citations, with 
appropriate volume and page references, would have been quite help- 
ful, at least to the active practitioner. 

Several questions arise with respect to the discussion of “fair 
value and rate of return.” The author fails clearly to point out that 
the judicial precedents, beginning with Smythe v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898), were not intended to 
establish a rule of ratemaking to be followed by regulatory commis- 
sions in the exercise of their jurisdiction. These precedents merely 
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define, with a somewhat wobbly line it is true, the limits beyond 
which carrier regulation may not go without transgressing the con- 
stitutional safeguards or assuming the exercise of powers not granted 
by statute. That there is nothing in these decisions which requires 
that administrative regulation be confined to a particular formula 
is clearly indicated by the decisions in Lindheimer v. Illinois Bell 
Telephone Company, 292 U. S. 151, 54 Sup. Ct. 658, 78 L. ed. 1182 
(1934), and Federal Power Commission v. Hope Natural Gas Com- 
pany, 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 333 (1944), which 
hold that it is the “end product” of the regulation, rather than the 
formula or process by which that end was attained, which determines 
the issue of confiscation. The fallacy of the claim, sometimes ad- 
vanced, that the “fair return on fair value” principle is one by which 
to determine rates rather than one by which to test them for confis- 
cation, should have been more clearly pointed out. 

The existence of such a formula would be wholly inconsistent with 
classification of commodities either wholly or partially based upon the 
value of the service principle which, as Dr. Locklin elsewhere demon- 
strates, not only is sound but is indispensable to serviceable trans- 
portation, from the standpoint of both shipper and carrier. 

It is economically infeasible to apply “the fair value” principle as a 
rule of ratemaking in the case of motor, air and possibly water car- 
riers, because of the interplay of two controlling factors, namely, (1) 
since the capital of these carriers is “turned over” several times in 
each year the spread between revenues and expenses, as indicated by 
the operating ratio is very narrow—a return of 8% resulting in an 
operating ratio of 98%; and (2) since the rates of these carriers, 
like those of the railroads, must be made upon a group basis, a group 
operating ratio of 98% would mean that many of the carriers consti- 
tuting the group would be compelled to operate (as long as their 
capital held out) at a deficit. Since carriers within the same rate 
group, largely because of the difference in types of service rendered 
between the same points, rather than differences in operating effici- 
ency have operating ratios which vary as much as 15 or 20 percent- 
age points, in the case of the motor carriers it would eliminate high- 
way distributive service which is at the same time the most expensive 
to provide and the most indispensable to the shipping public. 

It is difficult to agree with the author’s criticism of the “mainte- 
nance of credit standard” announced by the Supreme Court in the 
Hope case, supra, as unfair to the public in those cases where the 
carrier is overcapitalized and unfair to the carriers in those cases 
where financial reorganization has resulted in undercapitalization. 
The danger of overcapitalization has greatly diminished, if it has not 
disappeared. In the case of railroads, charges to the investment ac- 
counts have been limited to the actual original cost for a number of 
decades and for a period substantially in excess of the theoretical 
average “‘life” of the depreciable portion of the railroad plant. Since 
1920, the railroad securities have been issuable only for “capitaliz- 
ible assets.” At present, the book investment of few rail carriers 
differ greatly from the actual investment. As times goes on, it is 
inevitable that they will coincide. On the other hand, in view of the 
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drastic treatment accorded holders of junior liens and of equity se- 
curities in railroad organizations which have taken place, it is at least 
debatable whether the present security holders, who took the prop- 
erty at bargain prices, are now entitled to retain as well as to “eat 
their cake” by including as their investment, the investment thereto- 
fore made by the junior lien holders and wiped out in reorganiza- 
tion. Both criticisms also overlook the fact that over a period of 
time, the market prices will reflect any omitted “capitalizible assets” 
in the case of the under-capitalized company and “water” in the case 
of the over-capitalized company. 

It should also be pointed out that even in those cases where the 
“fair return” principle is applied, the “credit standard,” as a measure 
of the cost of capital at least, affords a quick and accurate means by 
which a “fair return” may be readily calculated. 

At page 689, it is stated: 


That motor carriers have found it necessary to resort to rate 
stops demonstrates that the greatest field of usefulness of motor 
carriers is in the transportation of high-class traffic and that they 
cannot compete with the railroads for low-grade traffic, par- 
ticularly on the longer hauls. (Emphasis supplied.) 


This demonstration is a non sequitur. The “rate stops,” to which 
the chapter refers are not due, as the author assumes, to the inability 
of the motor carrier to compete with the railroads for low-grade 
traffic, but to a maladjustment in the rate structure. These “rate 
stops” for the most part apply to small shipments—“less-carload” or 
“less-truckload” traffic. The studies of rail less-carload traffic which 
have been made in recent years, indicate beyond any doubt that that 
traffic, as a whole, is handled at a substantial out-of-pocket loss and 
at rates which produce only about half of the full allocated cost. This 
means, of course, that the losses on this class of traffic are shifted 
to the more profitable rail carload traffic. Since the motor carriers 
do not have any such reservoir of profitable traffic to which they can 
shift the loss, their only alternative is to increase charges applicable 
to this traffic to a compensatory level, even if that level be in excess 
of that of the rail rates. As a matter of fact, and as pointed out by 
Dr. Locklin at page 684, the motor carrier cost of handling less-car- 
load traffic is less than that of the railroads for all distances. 

The same is not true, however, of truckload or carload traffic but 
the statement “that the fact that motor carriers are predominantly 
carriers of high class freight is shown by a comparison of the reve- 
nues per ton mile received by the two types of carriers (Table No. 
32)” is questionable. A more accurate statement is that motor 
carriers as a general rule do not handle large quantities of bulk com- 
modities, such as ore, coal and the like, which traffic accounts for well 
over half of the total traffic of the railroads. That they do not is 
due primarily to the fact that in most states, size and weight restric- 
tions prevent motor carriers from carrying such traffic in quantities 
which would make the transportation compensatory. In cases where 
these restrictive handicaps have been removed, motor carriers have 
profitably competed for such traffic as coal and petroleum in tank 
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trucks for distances of several hundred miles. During the war, an 
order of the Office of Defense Transportation, in effect, required that 
all gasoline and furnace oil (a relatively low rated traffic) be trans- 
ported by tank trucks for distances under 200 miles. A recent survey 
indicated that highway carriers of petroleum in tank trucks were 
transporting two and one-half times as much of that tonnage as the 
Rail carriers were transporting in tank cars. The “certificates of 
convenience and necessity” issued to common carriers of general 
commodities by motor carrier usually are restricted against transpor- 
tation of “commodities in bulk.” For this reason, the traffic of gen- 
eral commodity motor carriers is restricted to manufactured, farm, 
and animal products. This traffic the motor carriers handle profitably 
at rates which approximate the rail rates within the economic area of 
their operations. 

The above criticisms do not detract in substantial measure from the 
worth of the book as a whole. It should prove as valuable to a stu- 
dent approaching the practice of administrative law as it is proving 
to a practitioner daily engaged with the problems involved. 


Joun R. Turney. 





